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CURRENT TOPICS 


Victory on Two Fronts 


Last week time and space permitted us to give only a very 
brief factual note about the Supreme Court Costs Rules, 1959, 
which come into operation on Ist January, 1960. The Law 
Society’s Gazette for December contains an excellent explana- 
tory article on the new rules and their appendices. From 
time to time over the past few years we have made impatient 
remarks about the pace at which this particular reform was 
proceeding : such is the complexity of the subject that our 
wonder is not that the new appendix appears so late but 
that it appears at all. The Council are fully entitled to be 
satisfied with their work. We understand that there have 
been compromises and we make no complaint about that, 
but it is evident that if it had not been for the impetus given 
by the Council and the highly specialised knowledge of the 
subject which they were able to call on, nothing would ever 
have happened at all. There was a time when with some 
complacency many firms accepted that conveyancing should 
subsidise litigation. The present situation is that convey- 
ancing cannot afford to carry passengers. We are all inclined 
to accept too little for litigation, both on a party and party 
basis and also as between solicitor and client, because of the 
complexities of taxing bills. Initially there is an enormous 
amount to forget and a lot more to learn before the new 
system can work smoothly but we are certain it will be worth 
while.. In the meantime the profession is deeply grateful 
to the members of the Council and to the staff of The Law 
Society who have battled so steadfastly and skilfully on 
what to most of us is a dull and lifeless subject. The con- 
veyancers need not feel neglected. Also on and after 
Ist January, 1960, there will be new and more generous 
conveyancing scales for transactions in which the consideration 
does not exceed £1,000 ; these are set out on p. 1010 of this 
issue. The swings and roundabouts argument, upon which 
the conveyancing scales in some degree are based, is valid 
only on the assumption that both produce some revenue. 
Even if some may be very small, it should not be as small as 
it is now. We wish the Council renewed strength in their 
campaign to change the costs chargeable for leases. 


Indemnity for Capital Loss 


Last week the House of Lords unanimously upheld the 
decisions of both courts and the General Commissioners 
below in deciding that a sum paid by a company to one of 
its employees, to reimburse him for a loss sustained on the 
sale of his house, was not liable to assessment for income tax 
under Sched. E, as a profit arising from his employment. 
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The case in question, Hochstrasser v. Mayes (1959), The Times, 
lst December, concerned a housing scheme established by 
the company, Imperial Chemical Industries, Ltd., to assist 
their married employees to purchase houses for their own 
occupation. One reason for the scheme was to assist employees 
of the company whose contract of service required them to 
work wherever the company should direct from time to time. 
Under the scheme there was a provision that if, in the event 
of a future transfer, the employee concerned desired to sell 
or let his house, he was to give the company a thirty-day 
option to purchase it at a fair valuation ; if the option was 
not exercised the employee was to be entitled to sell the 
house. In either case the company guaranteed to reimburse 
the employee in respect of any capital loss which he might 
incur provided the house had been maintained in a good 
state of repair. In this case the company admitted liability 
for a loss of £350 incurred by the respondent, Mr. L. H. MAYEs, 
on the sale of his house, and this sum was duly paid or credited 
to him. The Revenue claimed that the respondent was 
chargeable to income tax upon this sum under Sched. E. 
ViscouNT Stmonps held that the Crown had failed to establish 
that a payment made under the housing agreement was a 
reward for the employee’s services. LORD DENNING pointed 
out that no accepted definition of “ profits ’’ of an employment 
was available. That the reimbursement of a loss does not 
constitute a profit seems plain common sense ; it is good to 
know that this view has found such overwhelming judicial 
support. 


Publicity for Preliminary Hearings 


DuRING the course of the proceedings in the High Court 
of Justiciary in Edinburgh last week for contempt of court, 
some remarks unfavourable to the English system of pre- 
liminary examinations into indictable offences were made 
from the bench. According to The Times, Mr. J. R. LESLIE, 
Q.C., had referred to the English system with its attendant 
publicity and Lorp CLYDE said: “ It is one of the advantages 
of the Scottish system that we do not have that, so it is no 
use quoting bad English precedents to us.” Mr. Leslie said 
that he had cited the English example because “ it is accepted 
in a presumably civilised country.’ There is a remarkable 
lack of understanding between Scottish and English lawyers, 
but we believe that each of us could learn more from the other 
than either are willing to admit. By a coincidence, last week 
counsel appearing for an accused man in a London court 
before a very experienced metropolitan magistrate, Mr. CLYDE 
WILSON, asked for part of the evidence to be taken im camera. 
Mr. Wilson is reported to have commented: “I haven't 
much enthusiasm for justice behind closed doors.”” The object 
of the rules in both countries is to ensure that an accused 
person has a fair trial and that justice is not only done but 
is manifestly done. In essence, in spite of the apparent 
divergencies we think that if the matter were patiently probed 
we might find that we were not so far apart after all. 


Drugs as a Defence 


IN a recent case at Croydon a housewife accused of 
“ shoplifting ’’ stated that she had been taking the drug 
preludin for the purpose of reducing her weight, and the 
defence asked the court to accept that she was under the 
influence of this drug “when she threw away her good 
character.” It is reported that the magistrates told the 
accused : 3ecause you choose to drug yourself so that you 
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do not know what you are doing, does not excuse you in the 
eyes of the law,” but there may be circumstances in which 
the taking of drugs will afford a good defence. It seems that 
where a person has taken drugs to such a degree as to produce 
actual insanity, the supervening insanity, even though tem- 
porary, is just as much a defence as insanity arising from any 
other cause (R. v. Davis (1881), 14 Cox C.C. 563). Similarly, 
where a specific intent is essential to constitute a crime, 
evidence of the taking of drugs to such an extent as to render 
the accused incapable of forming that intent will be taken 
into account in determining whether or not that intent 
existed (R. v. Docherty (1887), 16 Cox C.C. 306). It is true 
that the cases cited in support of these statements involved 
drunkenness, but it appears that the same principles apply to 
a condition produced by narcotics or drugs. 


Immortality 


DEEP within many of us is the urge to do something which 
will obtain some degree of immortality for our name. We 
cannot all be artists, poets or prophets, dramatists or 
composers, or even legal luminaries or statesmen. Modesty 
prevents most of us artificially endeavouring to foist our 
memory upon posterity oblivious of the desires of the 
generations still to come. Recently, however, a case was 
reported which brought to light the effort made by a testator 
to overcome his native modesty. His ambitions for lasting 
fame would apparently have been satisfied by the provision 
of a memorial to himself by the North Tawton Devon Parish 
Council. Alas, that wish has been frustrated by the Court of 
Appeal’s decision in Re Endacott, deceased ; Corpe v. Endacott 
[1959] 3 W.L.R. 799; p. 918, ante, upholding DANCKWERTSs, 
J.’s judgment that the gift failed. The Court of Appeal held 
that the gift of the testator’s residuary estate to the said 
parish council “for the purpose of providing some useful 
memorial to myself ’’ (subject to a life interest for his wife) 
imposed an obligation in the nature ofatrust. It was further 
held, inter alia, that this trust was of too wide and uncertain 
a nature to qualify as an enforceable trust, that the gift was 
not limited to the provision of a memorial “ useful” to the 
inhabitants of North Tawton and that the formula of gift 
was not equivalent to “ for the benefit of the inhabitants of 
North Tawton.”’ Yet all is not lost. The lesser lasting fame 
missed has given way to an unexpected and greater one gained. 
However long the English legal system flourishes, so shall the 
name of Albert George Endacott survive in the carefully. 
tended and widely respected annals of the law reports. 


Speeding Doctors 


Last month we referred to a conviction against a doctor 
for exceeding the speed limit when motoring to answer an 
emergency call (p. 882, ante). Last week the practitioner 
concerned, Dr. JOHN MCLAUGHLIN, of Accrington, successfully 
appealed to Lancashire Sessions at Preston against the fine 
and licence endorsement imposed on him. The appeal was 
allowed with costs, the fine replaced by an absolute discharge 
and the endorsement cancelled. For the doctor, it was urged 
that there were special circumstances why no _ penalties 
should have been imposed. The deputy chairman, Judge 
HAROLD RuHODEs, said that the Appeals Committee was 
satisfied that the doctor was attending an urgent call and, 
that being so, the case came within those exceptional cases 
where the licence should not be endorsed and no penalty 
should be imposed. 








59 


the 
Lich 
hat 
uce 
em- 
any 
rly, 
me, 
der 
ken 
ent 
rue 
ved 
y to 


Lich 
We 

or 
sty 
our 
the 
was 
itor 
ing 
ion 
rish 
t of 
colt 
TS; 
eld 
aid 
ful 
ife) 
her 
ain 
vas 
the 
zift 
_ of 
me 
ed. 
the 
lly. 





“‘ The Solicitors’ Journal ”’ 
Friday, December 11, 1959 


[Vol. 103] 969 


BEGINNING AT HOME 


WE were all very young when our mothers forcibly taught us 
that it was a far, far better thing to let young Tommy play 
with our tricycle than to beat him over the head with “ teddy.”’ 
Doubtless for the soul-destroying offspring of all peace- 
seeking mothers, the doctrine of charity was a tearful process 
of cradle brain-washing, but one that had to be learned. 

For all that, as with many other lessons learned in rompers, 
it is one which, although always painfully present in the 
depths of our subconscious, is often easily and conveniently 
overlooked. Charity begins at home we all agree, but so 
often it seems only to end there as well. This issue of THE 
SOLICITORS’ JOURNAL is intended as a drop of oil on a rusty 
spring of our memory. In the minds of most of us that spring 
has not broken and never will, but it needs a little attention 
from time to time. 

When we were only knee high the sight of a blind man led 
by a guide dog would have caused us to puzzle and wonder 
for days at the patience of both the dog and its teacher. 
Our own efforts with a tortoise and puppy would have made 
us very much aware of what was needed. Perhaps we did 
not realise then, however, just how far those who help the 
blind go in their efforts to provide work, accommodation, 
education facilities and literature in Braille for their study 
and leisure reading. These, indeed, are people who need 
whatever help and assistance we can offer. 

At the age of ten, possession of a pet meant everything to 
us, even if it were a kitten with a tail bent like a hairpin. 
No matter how playful he might be and oblivious of his 
deformity we would suffer agonies when he became the butt 
of callous adult laughter. Upon reflection, nearly all those 
who are crippled or bedridden give the impression of being 
unconcerne? by their afflictions, but show a great interest 
in others. This says much for their faith and courage, but 
even so there are many who desperately need the help of the 
charitable organisations which have been established to 
help them. 

A kitten with a bent tail also brings to mind those whose 
work is concerned with helping sick, homeless and ill-treated 
animals. Too often these poor creatures are ignored and left 
to fend for themselves and many are in need of urgent 
attention. 

Memories of childhood for most of us are pleasant ones, 
but there are many who have been, and many who are, far 
less fortunate. The national Press carries frequent tragic 
stories of children without parents, children without love 
who have suffered physical and mental torture, children, 
victims of crippling illness, whose parents cannot afford the 
attention they need, and children who have gone astray. 
Many associations do everything in their power to help these 
defenceless little ones and make their lives happy, but with 
the support they deserve they could do so much more. Also 
very worthy of consideration are those who help normal 
children to make the best use of their leisure. 

Every one of us knows, by first-hand experience, of the 
problems to be faced and the fears to be overcome during the 


first moves on the chequer board of life. Few of us yet know 
much of the closing stages before destiny takes us and “‘ one 
by one back in the closet lays.”” Old age should be a time of 
tranquillity and rest whilst the world rushes by, but for many 
it is not. With inadequate resources and few friends life 
can become burdened with worry. Fortunately, there are 
now several associations whose sole purpose is to provide 
comfort, relaxation and freedom from worry for the elderly, 
both in health and sickness. Apart from additional pensions, 
provision of accommodation and treatment for illness, holidays 
and outings are arranged, and a few simple luxuries, which 
mean so much more to the old and lonely, are found as well. 

The needs of charity are very nearly limitless, but if we 
adjust the focus of our attention for a wider view we can sce 
how far they do, in fact, stretch. Home can be our house, 
town, county or even country, but the call of charity goes 
far beyond our shores. 

Thoughts of the shores bring to mind those who ply back 
and forth over the sea. The risks that sailors and fishermen 
take for the prosperity of their country are great, and there 
are frequent hardships for them and their families to bear. 
A quick scan through these pages will reveal several charities 
organised to provide for such people in their times of stress, 
and all are following a very worthwhile course, but are also 
dependent to a great extent on voluntary assistance. 

Not only are there sailors (of many kinds) and their families 
in need, but also men and families from other services. 
Organisations exist to help them in whatever ways they can, 
and these too rely on continuous voluntary support. 

Far across the seas, the drama, for drama it is, of the growth 
of civilisation throughout the world in the last 100 years is 
studded with tales of the incredible hardships and faith of 
countless missionaries who have spread the Christian way of 
life in such a convincing manner. Their fearless devotion 
to the tasks of healing, teaching and promoting universal 
understanding and tolerance deserves the admiration and 
respect of us all. This, needless to say, is not enough. The 
services of the missionary, although nowadays not always of 
such a pioneering nature, are still urgently required in many 
parts of the world. 

This brief glance into the world of charity shows only too 
well that the more one looks the more one finds. It is under- 
standable with the rapidly increasing standards of living 
throughout the world that more will be done for the less 
fortunate. At present that means a louder call upon existing 
charitable organisations which are dependent to a considerable 
degree upon voluntary support. As standards continue to 
rise this may not always be the case and most, if not all, 
such organisations may eventually become the responsibility 
of the nation. Until that time responsibility must rest with 
each one of us individually to provide whatever help we can. 
There is no better time than Christmas to give thought to 
the ways in which we can help. It is appropriate that this 
is also the time when we are all at home, for home is undoubt- 
edly the best place to begin—but not to end, 


Personal Notes 


Mr. C. H. Stumonps, Clerk to the Wem Urban District Council 
for twenty-nine years, is to retire in March, 1960. He will also 
relinquish his post as Clerk to Wem Rural District Council, 
which he has held since 1947. 


Mr. FRANK SMITH, managing clerk with Messrs. Foster, Pettitt 
& Simcox, solicitors, of Edgbaston, Birmingham, retired on 


21st November after sixty-two years’ continuous service with 


that firm. 
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YORKSHIRE REGISTRATION 


THE rules as to registration and searches in the deeds and 
land charges registers in Yorkshire are troublesome to 
solicitors who are not in the habit of dealing with transactions 
affecting land in the county. An outline of the system may 
therefore be of some value to many of our readers. 

Familiarity appears to breed a ready acceptance of the 
view that there are advantages in registration of deeds, but 
that opinion is not shared by other solicitors. The first 
registers of deeds in Middlesex and Yorkshire were established 
for the prevention of fraud, but it occurs so rarely in other 
parts of the country that there is difficulty in justifying the 
registers on this ground. On the other hand, many Yorkshire 
solicitors think that the labour and expense involved in 
registering is more than recompensed by the advantages, 
for instance, in obtaining official copies when deeds are lost. 
Perhaps a better understanding of the statutes and rules 
would render the system less obnoxious to those not familiar 
with it, and would enable more sound judgments to be formed 
as to its merits. 

The main difficulty is that the Yorkshire Registries Acts 
were not re-enacted, or substantially amended, by the 1925 
legislation, and some of the provisions of the Law of Property 
Act, 1925, were not as clear in their application to the earlier 
statutes as might have been desired. Secondly, the rules 
have not been brought up to date and additional problems 
are caused thereby, for instance in the selection of the 
appropriate forms. 


THE DEEDS REGISTERS 
Documents requiring registration 

The basic rule is contained in the Yorkshire Registries 
Act, 1884, s. 4, which provides that “ all assurances executed 
or made after the commencement of this Act, and all wills 
of any testators dying after the commencement of this Act, 
by which any lands within any of the three Ridings are affected 
may be registered under this Act.’’ The land affected is 
any land within any of the three Ridings of Yorkshire, 
(including the County of Kingston-upon-Hull), but excluding 
the City of York. As the boundaries of the City of York 
have been extended from time to time registration has become 
unnecessary in the areas brought within the city. 

The Yorkshire Registries Act referred to all assurances. 
The Law of Property Act, 1925, s. 11 (1), provides, however, 
that “it shall not be necessary to register a memorial of 
any instrument made after the commencement of this Act 
in any local deeds registry unless the instrument operates 
to transfer or create a legal estate, or to create a charge 
thereon by way of legal mortgage ; nor shall the registration 
of a memorial of any instrument not required to be registered 
affect any priority.’ Although it is usual to refer to the 
“ deeds ’’ registers, the 1884 Act, s. 4, permitted registration 
of an “‘ assurance’ which was defined to include, inter alia, 
a conveyance, enlargement of a term, memorandum of 
charge, statutory receipt and order of a court; thus an 
assent under hand, for example, is registrable if it passes a 
legal estate. 

It has been argued that instruments not affecting legal 
estates can properly still be registered, because before 1926 
registration was permissive, and the 1925 Act merely says 
that it shall not be necessary to register them. Nevertheless, 
it seems proper and safe to adopt the view generally held by 
Yorkshire solicitors, namely that the only instruments which 


are rightly registered in the deeds registers are those affecting 
legal estates. In the first place certain internal evidence 
provided by the words of the 1925 Acts indicates an intention 
that this should be the result of s. 11 ; the matter is discussed 
in Emmet on Title, 14th ed., vol. 1, p. 582. Secondly, there 
is no useful object to be achieved by registering any other 
instrument. Section 11 states that registration would not 
affect priority. The only other purpose of registration would 
be to give notice, but the Law of Property Act, 1925, s. 197 (2), 
states that “‘ registration of a memorial of an instrument not 
required to be registered does not operate to give notice of 
such instrument or of the contents thereof.’’ 


The clear conclusion is that the only instruments which should 
now be registered are those operating to transfer or create 
a legal estate or to create a charge by way of legal mortgage. 
It is expressly provided by s. 11 (2) that “ probates and letters 
of administration shall be treated as instruments capable 
of transferring a legal estate to personal representatives.” 
They should, therefore, be registered, and that step is invari- 
ably taken, although the forms have never been amended 
in order to make appropriate provision. For example, 
the rules still contain a form for registration of a will which 
cannot itself pass a legal estate. This is, in practice, adapted 
for registration of probate or letters of administration, but 
the rules ought to be brought up to date. 

In most cases it is not difficult to state which documents 
affect legal estates, and therefore require registration. 
Examples are: adjudication in bankruptcy, appointment of 
new trustee (where the legal estate passes to the new trustee 
by virtue of an express or implied vesting declaration), 
appointment of trustee in bankruptcy, assent, and a vesting 
order affecting a legal estate. 

There seems to be no occasion for enrolment of a will. 


Mortgages and receipts 

A legal mortgage, whether by demise or charge, and whether 
or not accompanied by deposit of the deeds, may be registered 
in the deeds register, as it is an assurance of a legal estate. 
Thus, a legal mortgage of land in Yorkshire, although protected 
by deposit of the deeds, is registrable notwithstanding the 
fact that no form Of registration is deemed necessary where 
the land is outside that county. A legal mortgage of land in 


Yorkshire not protected by deposit of the deeds may be regis- . 


tered either in the deeds register or in the land charges 
register kept at the registry for the appropriate Riding. The 
reason is that, being an assurance of a legal estate, it may 
properly be entered in a deeds register. On the other hand, 
the definition of a puisne mortgage is ‘“‘a legal mortgage 
not being a mortgage protected by a deposit of documents 
relating to the legal estate affected, and (where the whole of 
the land affected is within the jurisdiction of a local deeds 
registry) not being registered in the local deeds register ’’ 
(Land Charges Act, 1925, s. 10 (1), Class C (i)). Thus, unless 
and until it is registered in the deeds register, the document 
is a “‘ puisne mortgage’’ which, for the protection of the 
mortgagee, should be entered in the appropriate land charges 
register. 

If the view expressed above as to the effect of the Lawof 
Property Act, 1925, s. 11, is correct, an equitable mortgage 
should not appear in the deeds register. It should, therefore, 
be dealt with in the same manner as if it affected land else- 
where. No action is necessary if it is secured by deposit of 
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documents relating to the legal estate; otherwise it is a 
general equitable charge (Land Charges Act, 1925, s. 10 (1), 
Class C (iii)), but (if all the land affected is in Yorkshire) it 
should be entered in the land charges register kept at the 
appropriate Riding registry or registries. 

In practice, solicitors invariably register statutory receipts 
evidencing the discharge of legal mortgages which are in the 
deeds register; Form 1a has been devised for a receipt 
endorsed on a building society mortgage and may be adapted 
for other statutory receipts. If the mortgage is registered, 
it is most desirable that a receipt should be also, but it is 
very doubtful whether, in fact, this is essential. The Law 
of Property Act, 1925, s. 116, states that, when the moneys 
secured by the mortgage have been discharged, the mortgage 
term shall become a satisfied term and shall cease. Once 
the term has come to an end in this way, it does not seem that 
registration or the lack of it can have any practical effect. 


Leases 

As a lease passes a legal estate, it should be registered, 
unless it is for a term not exceeding twenty-one years, and is 
accompanied by actual possession (Yorkshire Registries Act, 
1884, s. 28). Similarly, registration is necessary of the assign- 
ment of a lease, unless the lease did not exceed twenty-one 
years and actual possession is taken from the date of 
assignment (7bid.). 

Liens and charges 

The Yorkshire Registries Act, 1884, s. 7, contains a provision 
which should have been repealed in 1925, as it is now unneces- 
sary and confusing. It is as follows: “‘ Where any lien or 
charge . . . is claimed in respect of any unpaid purchase 
money or by reason of any deposit of title deeds, a memorandum 
of such lien or charge . . . may be registered . . . and no such 
lien or charge shall have any effect or priority as against 
any assurance for valuable consideration which may be 
registered . . . unless and until a memorandum thereof has 
been registered in accordance with the provisions of this 
section.” 

The wording seems to refer to a lien for unpaid purchase 
money whether or not the person claiming it holds the deeds. 
Nevertheless, such a lien is an equitable interest. Con- 
sequently, it is contended that (i) registration in the deeds 
register is unnecessary (Law of Property Act, 1925, s. 11; 
by implication this appears to amend s. 7 of the 1884 Act) ; 
(ii) if it is not protected by possession of the deeds, registration 
should be as a general equitable charge in the appropriate 
land charges register (Land Charges Act, 1925, s. 10 (1), 
Class C (iii). 

A charge obtained by reason of deposit of the deeds is 
equitable but cannot be registered as a general equitable 
charge (ibid.). It is possible to argue that s. 11 is not applicable 
to such a charge (or to a lien secured by deposit of the deeds) 
because that section refers to registration by memorial 
whereas s. 7 of the 1884 Act provided a special registration by 
memorandum. It is contended that this argument is mistaken 
as the reference in s. 11 to registration by memorial was to 
all forms of registration in the deeds registers (as distinct 
from the land charges registers) at the Yorkshire registries. 
Nevertheless, it is thought that some solicitors take the 
precaution of registering liens and charges secured by deposit 
of deeds in the old manner by memorandum (Form No. 13). 


Probate and administration 


These must be registered (Law of Property Act, 1925, 
s.11(2)). Unfortunately, the rules have never been amended 
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to provide suitable forms. Form No. 2 was used before 1926 
for enrolling a copy of a will at full length and Form No. 8 
for a memorial of a will; it is contended that neither is now 
useful. An accepted practice is to register a probate or 
letters of administration on Form No. 8 by amending the 
word “will’’ to “ probate’ or “letters of administration 
with/without will annexed” and by inserting under the 
entry ‘“‘date of death,” the words ‘date of grant,’’ duly 
completed. The description of the land should follow the 
words of a will but in cases of intestacy and where land passes 
under a general devise it is sufficient to give the description 
“all the testator’s (intestate’s) real estate.”’ 


Caveat 


A caveat may be given by a person claiming to be entitled 
to an interest in land in favour of a named person ; it must 
be in Form No. 14 and be under the hand and seal of the 
person by whom it is given (Yorkshire Registries Act, 1885, s. 3). 
It remains in force for the time specified in it or until it is 
cancelled or discharged ; following cancellation or discharge, 
an affidavit of discharge in Form No. 20 may be enrolled 
(tbid.; Yorkshire Registries Rules, 1884, r. 16). 

If, within the time during which the caveat remains in 
force an assurance is made by the person who gave the caveat 
in favour of the person to whom it was given or his heirs, 
executors, administrators, or assigns, and is duly registered, 
the assurance has priority as though it had been registered 
upon the date on which the caveat was registered (1885 Act, 
s. 3). This procedure can be used to prevent priority being 
gained by an instrument registered after the date of search 
but before registration of an instrument such as a conveyance 
or mortgage can be effected. It is understood that this step 
is very rarely taken. 

Procedure 


The general rule is that registration may be carried out by 
enrolling either a full copy of the instrument, or a memorial 
prepared in accordance with the Act (Yorkshire Registries 
Act, 1884, s. 5). Particular rules apply with regard to 
private Acts, memoranda of charge and certain other matters 
which are not now important. The distinction between 
enrolling a full copy or a memorial was apparently not in 
the mind of the draftsman of the 1925 Jegislation, as the 
Law of Property Act, 1925, s. 11, referred only to the registra- 
tion of a memorial. There is no doubt, however, that the 
section refers to registration by whatever manner it may be 
carried out. 


The main difference is that the memorial of a deed (Form 
No. 7) need refer only to the date, the parties, the witnesses 
and a description of the lands affected; in other words it 
is not necessary to set out the whole of the provisions. There 
is a material saving in typing but many solicitors prefer to 
register a full copy (on Form No. 1) in order that it may be 
available in the future, if necessary. Formerly, there was a 
requirement that a memorial of a deed should bear the stamp 
duty of 2s. 6d. or such less sum as might be impressed upon the 
deed, but that requirement was abolished a few years ago. 

Solicitors not in the habit of dealing with land in Yorkshire 
should note that the form on which a copy is enrolled (form 
No. 1) requires to be signed by a person (e.g., a purchaser, 
mortgagor or mortgagee) on whose behalf the deed is to be 
registered and a memorial (Form No. 7) must be signed and 
sealed by a party to the deed in the presence of a person who 
witnessed execution of the deed. It is convenient to prepare 
the forms and have them executed when a purchaser or 
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mortgagor executes the conveyance or mortgage, as the case 
may be. 

Forms cannot be signed by a solicitor as such, unless he 
holds a power of attorney. Corporations aggregate must 
execute under seal unless an officer has been authorised to 
do so by a sealed instrument filed at the registry. 

Registration is effected by sending the original document 
(which must first be duly stamped: Stamp Act, 1891, s. 17) 
to the Registrar at the Deeds Registry at Beverley, 
Northallerton or Wakefield, together with the copy or mem- 
orial on the appropriate form. If a plan is drawn on or 
annexed to the document, a copy of that plan must also be 
drawn on or attached to the copy or memorial for registration. 
Plans supplied are required to be on linen of the same size 
as the registration form or folded to that size. Typewriting 
must not be by means of a carbon copy and the registrars 
ask that two spaces should be allowed between lines so that 
the particulars are legible. 

No covering letter is necessary but the fee of 7s. 6d. should 
be forwarded by postal order or cheque. The registrars 
take the view that they are not obliged to pay postage 
incurred in returning documents endorsed with particulars of 
registration, and so an adequately stamped addressed envelope 
should be enclosed for their return. 


Necessity for registration 


It is said that registration is necessary for two reasons, 
first to preserve priority, and, secondly, to give notice of the 
contents of the document. In fact it is most unlikely that 
any right will be acquired or preserved because notice is 
thereby given to any person. 

The Law of Property Act, 1925, s. 197 (1), provides that 
registration in a local deeds registry of a memorial of any 
instrument transferring or creating a legal estate or charge 
by way of legal mortgage shall be deemed to constitute actual 
notice of that transfer or creation to all persons and for all 
purposes. But the continued validity of legal estates is not 
dependent on the doctrine of notice ; they bind purchasers 
and others even though they acquire without notice. 
Section 197 (2) states that registration of a memorial of an 
instrument not required to be registered (for example, one 
creating an equitable interest) does not operate to give 
notice. An instrument creating a legal estate may also 
confer equitable rights (such as the benefit of a restrictive 
covenant) but their enforceability will usually depend on 
the (quite different) registration under the Land Charges 
Act, 1925, and s. 197 (1) merely gives notice of the transfer 
or creation of the /egal estate. Thus, in practice, the fact 
that registration gives notice is unimportant. 

It follows that the sanction behind registration is the rule 
in the Yorkshire Registries Act, 1884, s. 14, that, in general, 
“all assurances entitled to be registered . . . shall have 
priority according to the date of registration thereof, and not 
according to the date of such assurances.” Except in cases 
of actual fraud no person will lose priority merely because 
he is affected by actual or constructive notice (although 
persons who do not give value have no more rights than the 
donor), and so appreciable danger results from failure to 
register ; the possibilities are investigated further in relation 
to searches. 

Rules 


Similar rules were made for all three registries in or about 
1884. It is unfortunate that they have never been revised 
to take account of the 1925 legislation. They provide that 
the forms in the Schedule thereto “ shall be used in all matters 
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to which they refer, or are capable of being applied or adapted 
with such alterations and additions as are necessary to meet 
the circumstances of each case.’’ It is in pursuance of this 
rule that the form of memorial of a will set out in the 
Schedule (Form No. 8) is ‘“‘ adapted’’ for registration of 
probate or letters of administration. In the absence of an 
appropriate form there is no alternative, but, particularly 
in the case of letters of administration without a will annexed, 
the process seems to involve the preparation of a new form 
rather than an adaptation of an existing one. It would be 
preferable to amend the rules on the basis that registration 
should be limited to documents affecting legal estates ; 
the registrars have shown reluctance to accept this view 
although it was acted on in the former Middlesex registry. 
Obsolete forms such as those relating to wills and affidavits 
of intestacy should be omitted and replaced by more 
appropriate ones. 

Few of the rules are of interest to solicitors. Some are now 
unreasonable, for instance the requirement that a requisition 
for official search shall be on the same size of paper as a 
memorial to be enrolled. 


SEARCHES IN DEEDS REGISTERS 


It is the invariable practice of Yorkshire solicitors to 
search in the deeds register before a conveyance or mortgage, 
in the names of all persons who, since the last transaction 
for value, have held a legal estate. It could be argued that 
the risk that an undisclosed document may affect the title 
is no greater than in any other part of the country and that 
there is no need to search. The fact that registration con- 
stitutes notice is not itself a good reason for carrying out a 
search. As we have already pointed out, if the argument 
that the only documents now requiring to be registered are 
those affecting legal estates is accepted, then notice is 
unimportant. On the other hand, the provision that the 
priority of documents depends not upon their date but 
upon the date of registration seems to provide a reason for 
making a search. 

An example will illustrate the problem. A conveys a 
legal estate in fee simple in land in Yorkshire to B, who fails 
to register the conveyance. When B contracts to sell to C 
can he call for registration of the conveyance from A to B ? 
Williams, Vendor and Purchaser, 4th ed., vol. 1, p. 426, 
concludes that he can but is not dogmatic about registration 
of earlier conveyances, the parties to which may not be avail- 


able. This view is generally accepted in Yorkshire, but - 


there does not seem to be any judicial authority on the point. 

B holds the legal estate notwithstanding the failure to 
register and he can pass it to C. Let us assume that A 
later purports to convey the same land to D, who is no 
party to any fraud. If D registers his conveyance before 
C registers his, then undoubtedly D gains priority. But 
what is the situation if the conveyance to C is registered 
before that to D? It might be argued that the 1884 Act 
confers priority on C, but we think this is a mistake. Surely 
priority must be determined as between the two purchasers 
from A. If the conveyance by A to D is registered before 
that to B, the legal estate would seem to pass to D. The 
conveyance by B to C would then have no effect even if 
registered before that from A to D. 

If this reasoning is correct then it follows that C is entitled 
to require B to register the conveyance from A. If that 
action is not taken C’s title will be subject to defeasance 
by subsequent action on A’s part. On principle, therefore, 
we suggest that a purchaser should require every registrable 
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deed forming part of the title to the legal estate to be 
registered. Occasionally the omission may come to light 
too late and the question whether a good title is offered may 
be a difficult one. 

It must be admitted that there is a weakness in the system 
of searching, namely, that it is possible to obtain complete 
protection only by first entering a caveat. There is always 
a gap of a few days between the date of the search and com- 
pletion. This can be covered by the registration of a caveat 
before search is made but it is believed that this procedure is 
so troublesome that it is very rarely used. A vendor, for 
example, could execute a caveat in favour of a purchaser, 
with the result that the subsequent conveyance to the pur- 
chaser would have priority as though it had been registered 
when the caveat was registered. As this procedure is not 
customary (and it is doubtful whether a vendor can be com- 
pelled to adopt it), there is a period of time between the date 
of a search and the date of registration of the conveyance or 
mortgage ; probably for this reason it is not usual on later 
transactions to abstract searches in the deeds register. 

Official searches can be carried out on application on Form 
No. 18. Where a number of persons have held legal estates 
since the last search was carried out, the cost may be quite 
material. In respect of each name it is 7s. 6d. for the first 
ten years and 2s. 6d. for each five years thereafter. Agents 
in the registration towns are prepared to carry out personal 
searches for rather lower fees and their services are used by 
many Yorkshire solicitors. Although an official search has 
the advantage of providing protection against error, it does 
not share the advantage of a land charges official search, 
that it is effective for a period of fourteen days. 


LAND CHARGES 


A good deal of controversy arose in 1925 and early 1926 
about the registration of land charges affecting land in 
Yorkshire. The Land Charges Act, 1925, s. 10 (6), had 
provided that a general equitable charge, restrictive covenant, 
equitable easement or estate contract affecting land within 
any of the Ridings might be registered either as a land charge 
in the appropriate local deeds registry, or in the normal 
way under the Land Charges Act, 1925. The Law of Property 
(Amendment) Act, 1926, re-enacted the subsection with a 
slight amendment of wording, but with the important changes 
(i) that the same rule should apply to any other land charge 
(not being a local land charge) created by a document which 
shows on the face of it that the charge affects land within 
any of the Ridings and (ii) that in these cases registration 
must be at the local deeds registry. It is believed that, at 
the time, many solicitors hoped that registration could take 
place in the deeds register itself. If this had been so a 
conveyance containing a restrictive covenant, for example, 
could have been registered by memorial only and one search 
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would have disclosed both entries affecting the legal estate 
and any of the specified land charges. Any such hope was 
doomed to disappointment because the procedure for registra- 
tion of a land charge was totally different from registration 
in a deeds register. The statutory reference to registration in 
the appropriate local deeds registry did not mean registration 
in the deeds register itself. 

The consequence is that land charges registers similar in 
form to those kept at the central registry have been set up 
for each of the three Ridings. It is difficult to see that any 
useful purpose has been served. The only advantage is 
that on registration of some documents, for instance a con- 
veyance containing a restrictive covenant, the same envelope 
can enclose the document (such as the conveyance) and the 
memorial for registration in the deeds register, and also the 
application form (L.C.4) for registration of the relevant 
land charge (for example, the covenant) in the land charges 
register. (The fact that registration of the conveyance does 
not protect restrictive covenants, estate contracts, equitable 
easements, etc., contained in it, is often overlooked.) Very 
little extra trouble would be caused by registering the approp- 
riate land charge at the registry in London. On the other 
hand, the present rule ineans that, when searches have to be 
made, it is not only necessary to search in the deeds register 
for the appropriate Riding, but also in the land charges 
register for that Riding, and in the central land charges 
register. As certain land charges are not created by docu- 
ments showing on the face of them that they refer to land 
within the Ridings, and other matters such as bankruptcy 
petitions may be found, there are often entries in the central 
register which are relevant to land in Yorkshire. The number 
of essential searches is, therefore, embarrassing (possibly in 
the deeds register, two land charges registers and two local 
land charges registers.) 

The Land Charges Rules, 1925, apply to the land charges 
registers kept at each of the three Yorkshire deeds registries 
with trivial amendments (ibid., r. 15). Consequently, the 
procedure for registration and making searches is exactly 
the same as for the London land charges register (although 
there are slight changes in the titles to forms) and so it is 
not necessary to explain the system. A small point of 
practice is that land registry stamps are not accepted; a 
postal order or cheque for fees should be sent (with a stamped 
addressed envelope if return postage is required). 

It is not possible to give a complete account of Yorkshire 
Registration within the limits of an article. It is hoped, 
however, that the system has been described adequately 
and the practice in most transactions explained. Criticism 
has recently been directed at the requirements, and perhaps 
this attempt at an orderly description may help solicitors 
to formulate their own views. 

J. GILcurist SMITH. 





Wills and Bequests 

Mr. J. B. ALton, solicitor, of Wolverhampton, left £12,954 net. 

Mr. H. H. J. Litt te, solicitor’s clerk, of Yeovil, left £20,642 net. 

Mr. F. W. MELLows, solicitor, of Bournemouth, left £24,798 net. 

Mr. GEORGE FREDERICK MITCHELL, solicitor, of Scarborough, 
left £4,426 net. 

Mr. R. R. P. Roserts, solicitor, of Heswall, Cheshire, left 
£17,948 net. 

Mr. LAWRENCE GEORGE WATSON, solicitor, of Hawarden, 
Flintshire, left £3,018 net. 


3 


Honours and Appointments 

Mr. NEvILLE M. G. Fautks, M.B.E., T.D., Q.C., has been 
appointed Recorder of the City of Norwich. He has relinquished 
his Recordership of Deal. 

Mr. J. A. HenHAM, Deputy Magistrates’ Clerk at Walsall 
since 1953, has been appointed Clerk to the Justices of 
Wednesbury Borough, Wednesbury County Division and the 
Willenhall and Tipton Divisions. It is proposed to amalgamate 
these divisions in the new year. 

Mr. R. H. Murpuy, Puisne Judge, Ghana, has been appointed 
a Judge in Her Majesty’s High Court, Tanganyika. 
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Common Law Commentary 
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EMPLOYEE INJURED WHILST WORKING PRIVATELY 


THE problem presented in Napieralski v. Curtis (Contractors), 
Lid. [1959] 1 W.L.R. 835; p. 695, ante, was not an easy 
one. It concerned an employee staying behind and helping 
another on a purely personal project and suffering injury 
because of a defect in the machine. The difficulty about 
the incident arises from the fact that the employers knew 
that their employees stayed after hours on their own jobs 
and the employers also knew that the machine, a circular 
saw, did not have a proper or safe guard. 


At the same time the plaintiff knew of the defect in the 
saw, and at the conclusion of his judgment Havers, J., said 
that, if the plaintiff had succeeded, he would have felt bound 
to hold that he was guilty of “a very serious breach of care 
to look after himself, to take reasonable care for his own 
safety,” and that he would have held him two-thirds to 
blame. 

Factories Acts 


He did not succeed either at common law or under the 
somewhat stringent provisions of the Factories Acts, 1937 
to 1948, or the Woodworking Machinery Regulations, 1922. 
The report does not elaborate the finding of an absence of 
negligence at common law: we can assume that it failed for 
want of showing any duty of care in relation to a private 
hobby in which the employer has no interest. Indeed the 
employer was being generous in allowing his premises and 
equipment to be used by a workman for his own private ends. 


Turning to the Acts and the regulations, it was conceded 
that there was no distinction between them in regard to the 
persons to whom the defendants owed a duty, aud the judge 
expressed the view that that was right. 


“ Persons employed ” 


Both the Acts and the regulations refer to “ persons 
employed ’’ when speaking of those to whom duties are 
owed. That expression is very general since it does not 
say by whom they are employed, and there have been a 
number of cases in which it has been held that a person, to 
be protected by these provisions, need not be employed by 
the occupier of the factory : he may be employed for example 
by a sub-contractor. Lord Goddard, C.J., said in Massey- 
Harris-Ferguson (Manufacturing), Ltd. v. Piper [1956] 
2 Q.B. 396, 401: ‘‘ The test is whether a person is employed 
in the factory, not whether he is employed by the occupier 
. . . the words ‘ persons employed’ in these cases are not 
limited to persons who are employed by the factory occupier 
or owner, but include men doing work in the factory by 
whoever they are employed.” 


Does the Act extend not only to persons not directly 
employed by the occupier, but to any person working in a 
factory ? Must he be working under a contract, or can he 
be simply “working” for himself; or voluntarily and 
gratuitously assisting another, as here? In Lavender v. 
Diamints, Lid. [1949] 1 K.B. 585, it was said in relation to 
s. 26 of the Factories Act, 1937 (concerned with safe means 
of access), that it was “clearly designed to include in its 
protection persons working in a factory whether or not 
they are directly employed by the occupier.” That section 
refers to ‘‘ every place at which any person has at any time 
to work.” 


Safeguarding machinery 


In this case s. 14 was the relevant section. That provides 
that “Every dangerous part of any machinery .. . shall 
be securely fenced unless it is in such a position or of such con- 
struction as to be as safe to every person employed or working 
on the premises as it would be if securely fenced.’’ For the 
plaintiff it was contended that he could be said to be employed, 
and that at the material time, even if he could not be said 
to be employed, he certainly was working on the premises, 
and that the words were wide enough to include any person 
who is employed or legitimately working on the premises. 

Havers, J., was unable to accept that interpretation. 
He did not think that “ working ’’ was wide enough to include 
what the plaintiff was doing. The person he was assisting 
was pursuing a hobby of his own, and all the plaintiff was 
doing was helping him to pursue his hobby. “‘ He was a 
mere volunteer not employed under any contract of service 
at the time or for services,” said his lordship. He was not 
“employed ” in manual labour but was “voluntarily engaged ”’ 
init. He was doing it on his own account and not in the course 
of his employment or for the benefit of his employers. If he 
could be said to be “ working,” he was not working under 
an agreement with the defendants or under any contract 
of service. The learned justice therefore held that the 
plaintiff was not within the section or the regulations, and 
the defendants owed no duty under s. 14 of the Act or the 
Woodworking Machinery Regulations to the plaintiff at the 
time he was operating the saw and sustained those injuries. 
Consequently the action failed. 


Room for argument 


It is remarkable—and his lordship spoke of the incongruity 
—that if the plaintiff had been working at the unfenced 
circular saw at any time before 4.30 p.m., doing work for his 
employers, they would undoubtedly have owed him a duty 
under s. 14. His lordship emphasised the fact that the 
plaintiff was not working for his employers at the time, but 
on this two points arise: first, that whilst on the premises 
he would be bound to obey the master’s orders and it would 
seem therefore that the relationship of master and servant 
existed, and with it, it is arguable, all the rights and obligations 


attaching, and, secondly, that s. 14 of the Factories Act, 


1937, requiring dangerous machinery to be fenced, does not, 
in the circumstances of this case, limit itself to cases of persons 
“employed” or “working’’: that part of the section refers 
to machinery which need not be fenced because of its position 
or construction. The part of the section which applies says : 
“Every dangerous part of any machinery ... shall be 
securely fenced .’ There is no limitation to time, 
occasion or person. Once a machine is securely fenced it is 
fenced for twenty-four hours of the day, if need be. 

The section is not quite precise enough for this type of 
case so that its interpretation is a matter of construction. 
Although the various Acts dealing with matters relating to 
employer and employed are concerned with the occasions 
when the contract of employment is being performed, in such 
a case as this the statutory provisions might well be extended 
beyond that boundary. As a matter of status, the plaintiff 
was a “ person employed ”’ in the factory, although he was 


not doing work for his employers at the time. 
L. W. M. 
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CHARITIES’ RATING CASES IN 1959 


It has become customary for our charity appeals issue to 
include a review of the year’s reported cases on rating relief for 
charitable and similar organisations under the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955. Because 
of the many—some think too many—competent appellate 
courts available for these cases, it is inevitable that every 
annual review reports further progress made by some of the 
cases mentioned in earlier years. A right of appeal against 
the rate lies to quarter sessions, which may quash or amend 
it; for this purpose intermediate sessions presided over by a 
recorder are equivalent to quarter sessions (Liverpool United 
Gas Light Co. v. Everton Overseers (1871), L.R. 6 C.P. 414). 
Disputed assessments are dealt with by local valuation courts 
set up by the Local Government Act, 1948. The final and 
least common court of original jurisdiction for cases of the 
type here reviewed is the High Court, in either the Chancery 
Division or the Queen’s Bench Division thereof (Waterson and 
Others v. Hendon Borough Council (1959), 52 R. & L.T. 545; 
p. 899, ante). 

From quarter sessions an appeal lies to the Queen’s Bench 
Division of the High Court, and from a local valuation court 
an appeal may be taken to the Lands Tribunal. From each 
of the Divisional Court, Lands Tribunal and Chancery 
Division an appeal lies to the Court of Appeal and thence to 
the House of Lords, which alone can give a definitive decision. 
Thus some of the undermentioned cases have already been 
described in previous charity numbers in connection with the 
decisions of lower courts. The chances are that against many 
of the cases decided at courts below the level of the House 
of Lords we should note: ‘‘ To be continued in our next.” 

All this year’s “‘ old familiar faces’ are in fact cases con- 
cerned with the applicability of s. 8 (1) (a) of the 1955 Act. 
That section covers hereditaments occupied for the purposes 
of an organisation which is not established or conducted for 
profit and whose main objects are charitable or are otherwise 
concerned with the advancement of religion, education or 
social welfare. Organisations falling within that definition 
are entitled to enjoy the partial rating relief granted by 
s. 8 (2) of the 1955 Act. In addition to cases decided under 
s. 8 (1) (a), this year we record decisions under s. 7 concerned 
with places of public religious worship, under s. 9 dealing with 
exempt structures and two cases concerned with procedural 
points. 

Decisions under s. 8 (1) (a) 
Royal College of Nursing 

Last year we noted that the Divisional Court had dismissed 
the appeal of St. Marylebone Metropolitan Borough Council 
against the decision of London Quarter Sessions allowing the 
Royal College of Nursing rating relief in respect of its London 
hall, offices and premises (102 Sor. J. 901). The rating 
authority pressed its claim, which was again dismissed, this 
time by the Court of Appeal on 27th October, 1959 (Royal 
College of Nursing v. St. Marylebone Metropolitan Borough 
Council (1959), 52 R. & I.T. 722; p. 873, ante). 

For the Royal College to obtain exemption it was necessary 
for both its main objects to be within s. 8 (1) (a). Quarter 
sessions had held its first main object to be “‘ to promote the 
science and art of nursing and the better education and 
training of nurses and their efficiency in the profession of 
nursing ’’ and its second “‘ to promote the advance of nursing 
as a profession in all or any of its branches.”’ The first object 
was admitted to be charitable, and the Court of Appeal had 


to consider whether the second object was, in its context and 
in the light of the Royal College’s charter, also a charitable 
object. Difficulty was caused by the inclusion of the words 
“as a profession ’’’ in the second object, it being argued on 
behalf of the rating authority that the interests of the sick 
were fully covered by the first object and that the only 
reasonable meaning to attribute to the second one was an 
intention to promote and safeguard the interests of those who 
administered the nursing. 


The Court of Appeal took the view that the relief of human 
suffering through nursing was not covered in all its aspects 
by the first object. That object, for example, did not clearly 
cover the advance of nursing in the sense of increasing the 
quality and range of services offered to the public or of 
enhancing the number and standard of those joining the 
profession. Further, had the second object been intended 
to promote the profession’s interests in a trade union sense 
or to enhance the status of its members, the words “ in all 
or any of its branches”’ were not appropriate. When the 
charter was read as a whole its tenor seemed to show that 
the object of the college was to promote the interests of the 
sick by efficient and extensive nursing ; further, the charter 
contained no clear statement indicating an intention to 
promote the interests of nurses as members of the nursing 
profession. From this the Court of Appeal concluded that 
the main intention of the second object was the advancement 
of nursing and not that of the nursing profession. Thus the 
Royal College was entitled to rating relief under the section 
on the ground that its main objects were charitable, and 
it was unnecessary to consider whether they were otherwise 
concerned with the advancement of education or social 
welfare. The appeal was therefore dismissed. Leave was 
granted to appeal to the House of Lords provided that no 
request were there made for disturbance of the orders as to 
costs in the Divisional Court and Court of Appeal in favour 
of the Royal College. 


General Nursing Council 


The House of Lords upheld the Court of Appeal’s decision 
to allow the rating authority’s appeal against an order of 
the Chancery Division, which had held that the ratepayer 
was entitled to partial relief from rates, in General Nursing 
Council for England and Wales v. St. Marylebone Metropolitan 
Borough Council (1959), 52 R. & I.T. 119; p. 154, ante. 
Thus the present position is that the Royal College of Nursing 
is entitled to rating relief whilst the General Nursing Council 
is not. 

The General Nursing Council was established by the Nurses 
Registration Act, 1919, which was superseded by the Nurses 
Act, 1957. Under the latter the Council now exercises the 
powers and duties of maintaining a register of nurses and a roll 
of assistant nurses, of regulating the admission to and removal 
from the register and the roll, and of supervising training 
and examinations, and has ancillary powers and duties. 
Persons whose names are not on the register are not entitled to 
call themselves nurses although a proviso to s. 11 of the 1957 
Act excepts children’s nurses from this rule. The Council 
derives its income partly from the examination, registration 
and other fees it is authorised to charge, and partly from 
moneys directly or indirectly provided by Parliament. 


The House of Lords (Lord Morton of Henryton, Lord 
Tucker, Lord Cohen, Lord Keith of Avonholm and Lord 
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Somervell of Harrow) held that the Council was not entitled 
to partial relief under s. 8 (2) of the 1955 Act since it was 
not an organisation whose main objects were “ charitable 
or concerned with ”’ the advancement of social welfare within 
s. 8 (1) (a) because, first, its main object was to regulate the 
profession of nursing as laid down in the Nurses Act, 1957, 
which object was not charitable and, second (but with Lord 
Cohen and Lord Somervell of Harrow dissenting), though 
social welfare might be public benefit, public benefit was not 
the test of social welfare, and the Council’s main object was 
not concerned with social welfare. In the course of his 
judgment, Lord Keith said (at p. 122) : “ It is with the objects 
for which the Council was immediately and directly con- 
stituted that we are, in my opinion, concerned, and not with 
the results of its activities at second or third hand.”’ 


Miners’ holiday centre 


The other relevant rating case to be decided by the House 
of Lords during 1959 was Skegness Urban District Council 
v. Derbyshire Miners’ Welfare Committee (1959), 52 R. & I.T. 
354; p. 391, ante. Here again the final appellate court 
(Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholm and Lord Denning) upheld the 
Court of Appeal. The latter court had previously dismissed 
the rating authority’s appeal against the Divisional Court’s 
order granting relief from rates to the trustees of a miners’ 
holiday centre. In other words, all three appellate courts 
found in favour of the ratepayers, who had, however, lost 
their appeal from the rating authority before quarter sessions. 


The facts of the case, which Viscount Simonds found 
“extremely obscure,” are complex. Summarised, they are 
that the National Coal Board was required by the Miners’ 
Welfare Act, 1952, to pay the Coal Industry Social Welfare 
Organisation sums necessary to meet the estimated costs of 
social welfare activities. A sum of £35,000 had been allocated 
by the Miners’ Welfare Committee (appointed under the 
Mining Industry Act, 1920, s. 20, as subsequently varied) 
to provide a holiday centre for the use and benefit of workers 
in or about coal mines, particularly those resident in Derby- 
shire. A local Derbyshire miners’ welfare committee granted 
a lease of a holiday centre at Skegness to trustees appointed 
to administer the sum on the trusts specified in the lease and, 
in assessing payments to be made by persons using the 
centre, the trustees sought to make neither a profit nor a loss. 
The case was dealt with on the footing that the relevant 
organisation had as its sole object the provision of the holiday 
centre. Viscount Simonds and Lord Denning pointed out 
that that was not the right footing, but taking what the 
former described as “‘ an unusual and generally undesirable 
course,” and deciding the case on what might prove to be a 
false assumption, their lordships held that the occupiers of 
the holiday centre were entitled to partial rating relief as its 
provision was an object concerned with social welfare for 
three reasons. First, although the centre was provided and 
maintained by a statutory levy in so far as it was not provided 
and maintained at the expense of those who used it, the 
crucial test was the purpose to which the money was devoted 
and not its source; second, the class to be benefited was 
sufficiently large; and, finally, the provision of such a holiday 
centre was concerned with the advancement of social welfare. 


Working men’s club 


In Working Men’s Club and Institute Union, Ltd. v. Swansea 
County Borough Council (1959), 52 R. & 1.T. 753; p. 1003, post, 
the Court of Appeal held unanimously that the Working Men’s 
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Club and Institute Union, Ltd., was not entitled to rating 
relief in respect of its convalescent home at Langland Bay, 
Swansea. The union had been founded in 1862 to encourage 
the formation of working men’s clubs. In 1889, 324 clubs 
were members of the union and that number had increased 
more than tenfold by 1955. At the time of its claiming 
relief under s. 8 of the 1955 Act—which, according to the 
judgment of Romer, L.J., is the only relevant time for 
ascertaining the main objects, of an organisation claiming 
such relief—the union’s main activity consisted in helping 
clubs which had already been formed and become members ; 
it owned some convalescent homes used by members of the 
member clubs. In the case stated the Deputy Recorder of 
Swansea Borough Quarter Sessions had held that the union 
was neither established nor conducted for profit, but that 
it had only one main object, which was to carry on the activity 
of giving advice and guidance to its 3,420 member clubs 
(with their total individual membership of approximately 
two million), which object fell outside s. 8 (1) (a). A majority 
of the Divisional Court reversed that decision, holding that 
r. 2 of the union’s current rules showed the union to have 
one object, which was for the advancement of social welfare, 
being to carry on the business of general advisers and teachers 
of the doctrine of association for social or ameliorative 
purposes. In the first judgment to be delivered in the Court 
of Appeal, Morris, L.J., opined that there was no warrant 
for saying that the union’s main object was to encourage 
working men to band together to form clubs, and only 
incidentally to assist clubs which had been formed. In 
effect the main object was to assist members by advising 
and guiding them to benefit and assist its own members. 
The elements of altruism or public benefit were lacking. 
Accordingly, the appeal of the rating authority was allowed 
on the ground that the union was not entitled to s. 8 relief, 
because its main object was not concerned with the 
advancement of education or social welfare. 


Zoological soctety 


In North of England Zoological Society v. Chester Rural 
District Council (1959), 52 R. & I.T. 450; p. 582, ante, the 
Court of Appeal upheld the order of Vaisey, J., granting a 
declaration that the ratepayer society was an organisation 
within s. 8 (1) (a) of the 1955 Act. The society was a com- 
pany limited by guarantee and its first three objects were : 
“(a) to take over ... and conduct as a scientific and 


educational organisation the business heretofore carried on - 


as the Chester Zoological Gardens. ...; (b) to promote, 
facilitate and encourage the study of biology, zoology and 
animal physiology, aviculture, aquaria, ichthyology, entomo- 
logy, botany and horticulture and all kindred sciences and 
to foster . . . knowledge of animal life; (c) to establish, 
equip and carry on, and develop zoological parks or gardens 
and living zoological collections. ...’’ The society took 
special care that the public should see the animal inmates 
of its zoological gardens in surroundings as near as possible 
to those in their native haunts. It had provided livestock 
for university experimental purposes and material for research 
and instruction in the School of Tropical Medicine in the 
University of Liverpool (a member of the society for nineteen 
years) and other institutions of learning. A considerable 
surplus was made on its working, which was applied to its 
purposes in accordance with a clause in its memorandum 
prohibiting a distribution among members. The society 
was held to fall within s. 8 (1), and so be entitled to the partial 
relief from rates given by s. 8 (2) of the 1955 Act, because 
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(i) its main objects, being the first three objects set out above, 
read so far as equivocal in the light of its activities, were 
charitable, and were in any event ‘otherwise concerned 
with the advancement of . . . education”’; and (ii) it was 
not established or conducted for profit. 


Guinness Trust 


The Court of Appeal unanimously allowed the appeal of 
the Guinness Trust from the decision of the Queen’s Bench 
Divisional Court that the ratepayer trust did not qualify 
for rating relief because, although it was not established for 
profit, it was conducted for profit (Guinness Trust (London 
Fund) Founded 1890 v. West Ham County Borough Council 
(1959), 52 R. & I.T. 150; p. 200, ante). Thus the effect of 
the judgment of the Recorder of West Ham, in the trust’s 
favour, was reinstated. 

The main object of the trust provided for the amelioration 
of the conditions of the poorer classes of the working population 
of London, by the provision of improved dwellings, and at the 
trustees’ discretion by giving them facilities for obtaining 
means of subsistence and the necessaries and decencies of life. 
A further clause declared that it was the founder’s intention 
that the original capital should as far as possible be left intact 
and go on increasing so that assisted individuals should not 
be placed in the position of being recipients of a bounty. 

The original capital of the fund available for charitable 
purposes was £200,000. By means of its investments in 
property at low rates of interest this had accumulated by 
1955 about {14m. The average profit of the trust, which was 
admitted to be a charity, from 1946 to 1955 was £9,150. 

The Court of Appeal held that the trust fell within s. 8 (1) (a) 
on the ground that it was “an organisation which is not 
established or conducted for profit” within that paragraph, 
which meant established or conducted for the purpose of 
making profit; the surplus which was made by the trust 
furthered the charitable object and nobody was: beneficially 
entitled to the profit. In expressing his agreement witb the 
recorder, Jenkins, L.J. (as he then was), said (at p. 154) : 
“Tf it is shown that the trust is not established for profit 
(i.e., for the purpose of profit), the question whether it is 
conducted for profit does not arise, [and] there can then be 
no ground for holding that it is conducted for the purpose of 
profit.” He added that the use of the phrase “ not established 
or conducted for profit ’’ in s. 8 (1) (a) may be explained by 
the circumstance that it refers to an enumeration of objects 
not all of which are charitable or wholly charitable, and it 
might have been applied to the entire range of objects without 
discrimination ex abundanti cautela. Sellers, L.J., added 
(at p. 155) that if an organisation’s main objects were 
charitable, it was difficult to see that it could be at the same 
time established or conducted for profit ; for an organisation 
to be within the section both requirements had to be present, 
that it was not established or conducted for profit and that its 
main objects were charitable. 


English-Speaking Union of the Commonwealth 


In English-Speaking Union of the Commonwealth v. 
Westminster City Council (1959), 52 R. & I.T. 124, the Queen’s 
Bench Divisional Court upheld the decision of quarter sessions 
for the County of London that the appellant ratepayers did 
not fall within s. 8 (1) (a) and therefore were not entitled to 
relief from rates. 

The main object of the union was ‘“‘ to make the English- 
speaking peoples better known to each other, and to engage 
in any educational work designed to further that object.” 


ae 
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The following object was “ to arrange for lectures, visits and 
interchange of professors, students, preachers and other 
speakers, correspondence between schools, sporting contests 
and any other similar agencies conducive to the foregoing 
end.” The union’s activities accorded with its main object. 
Membership application forms followed the words of the 
union’s founder in stating: “ We pledge ourselves to promote 
by every means in our power a good understanding between 
the peoples of the United States of America and the British 
Commonwealth of Nations.” 

The union was held not to be entitled to rating relief on 
the ground that the first part of the main object—to make 
the English-speaking peoples better known to each other— 
was a separate and main object which was neither charitable 
nor “otherwise concerned with the advancement of... 
education,” within s. 8 (1) (a), but was political. In his 
judgment, Lord Parker, C.J., referred to the finding of 
quarter sessions that the union’s object was fairly stated 
in the words (quoted above) on the application forms; he 
pointed out that the words “ by every means in our power ” 
meant not only by means such as education which would be 
for charitable purposes. 


Industrial Orthopedic Society 


In Waterson and Others v. Hendon Borough Council, supra, 
the trustees of a friendly society, the Industrial Orthopedic 
Society, on its behalf claimed a declaration that the society 
was within s. 8 (1) of the 1955 Act, in an action against 
Hendon Borough Council, the defendant rating authority. 
The latter first raised a procedural point (on which see p. 979, 
post), the outcome of which was that the society was entitled 
to bring the action either in the Chancery Division or in the 
Queen’s Bench Division. This case was tried before Salmon, J., 
in the latter division. 

The main objects of the society were to provide by the 
voluntary contributions of members for the relief of members 
in sickness or infirmity, by providing them with free ortho- 
pedic, surgical and medical treatment and dental and optical 
benefits at its hospital and other medical units and clinics. 
The society was to consist of an unlimited number of members, 
and membership was open to all engaged in industry and 
commerce and their wives and children, the industrial members 
comprising all but 2,000 of the 400,000 members, and to 
certain others. All had an equal voice in the society's 
concerns. The industrial members paid a 3d. contribution 
weekly, although certain retired members paid only 1d. 
weekly. A person in arrears with his contributions for more 
than thirteen weeks ceased to be entitled to benefits and one 
in arrears for more than twenty-six weeks ceased to be a 
member. 

In the course of his judgment, Salmon, J., explained 
that, for the object of an organisation to be charitable, the 
object must confer a public benefit except only where the 
object is to relieve poverty. In this case the object was the 
relief of sickness and infirmity ; the beneficiaries of the society 
were members of it with the object not of doing good to 
others but to themselves, and this was not altruistic. 
Accordingly the society was not entitled to rating relief, 
on the ground that its main objects were not charitable or 
otherwise concerned with the advancement of social welfare. 


Valuation of memorial hall 
In Ackland (Valuation Officer) v. Upwev and Broadwey 
Memorial Hall Fund (1959), 52 R. & I.T. 594, a local valuation 
court had partially allowed an appeal in the ratepayers’ favour 
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in respect of a proposed assessment on a memorial hall in a 
small community two miles outside Weymouth. The hall 
cost £11,000, mainly provided by supporters, when erected 
in 1956, and the valuation officer submitted that these 
supporters would have been prepared to pay a rent of £150 
a year based on comparisons with assessments of halls in 
Weymouth and Dorchester. In objecting to the valuation 
officer’s proposal to include an assessment of £150 gross 
value, the honorary secretary of the ratepayers pointed out 
that the hall was non-profit-making and was built for physical 
and mental training and recreation, and social, moral and 
intellectual development through the medium of reading and 
recreation rooms, library, entertainments, etc. The rate- 
payers had no investment income and, for the maintenance 
of the hall, depended on the charges obtained from lettings 
and events organised in aid of the hall. They requested that 
s. 8 of the 1955 Act should be applied and the assesment 
reduced, but during the hearing before the Lands Tribunal 
the solicitor for the ratepayers agreed that the s. 8 procedure 
referred to in the objection was not a matter for the assessing 
authority. In allowing the valuation officer’s appeal, the 
tribunal held that the correct assessment was {100 gross 
value because on the facts £100 was the rent which the hall 
would command based on its commercial prospects and, 
although public-spirited supporters would have provided 
funds to pay £150 in case of need, they would have had to 
pay only a trifle more than the commercial rent to secure 
a tenancy. The tribunal added that the rating authority 
might be justified in applying their powers under s. 8, but 
that was a matter for them and not for the assessing 
authority. 
Section 7 and church halls 

Section 7 (1) of the 1955 Act grants relief from rates for 
places of religious worship. Subsection 2 applies the section 
to (a) places of public religious worship which belong to the 
Church of England or to the Church in Wales or which are 
certified as required by law as places of religious worship, 
and (6) any church hall, chapel hall or similar building used 
in connection with any such place of public religious worship ; 
and also to any hereditament consisting of a place falling 
within para. (a) together with one or more church halls, 
etc., mentioned in para. (b). Subsection (3) withdraws the 
exemption from rates in respect of any hereditament or part 
of a hereditament to which the section applies which has 
been let for use otherwise than as a place of public religious 
worship or for use otherwise than as provided in para. (bd). 

Subsection (3) then proceeds to set out detailed rules as to 
the rating of hereditaments no longer entitled to the general 
exemption under s. 7 (1). Paragraph (a) of subs. (3) with- 
draws the exemption ; by way of concession, para. (4) of that 
subsection provides that no gross value for rating purposes 
must be ascribed to the hereditament unless the annual 
average amount of the payments accruing due, as considera- 
tion for the lettings of the hereditament or parts thereof, 
exceeds the average annual amount of the expenses attribu- 
table to those lettings; and para. (c) that if such a gross 
value must be ascribed to the hereditament, by reason that 
the average annual amount of those payments exceeds the 
average annual amount of those expenses, the gross value 
must be assessed by reference only to the amount of the 
EXCESS. 

In Church House Trustees v. Dimmick (Valuation Officer) 
(1959), 52 R. & I.T. 606, the Church House Trustees, being 
the ratepayers appealing to the Lands Tribunal from a 
decision of a local valuation court, occupied a hereditament 
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described as offices, club, two flats and premises for various 
purposes. These purposes included a club for members 
of the Church of England, a chapel, the offices of the 
diocesan board of finance which dealt with every parish 
church in the diocese, diocesan offices, the ordination room, 
three committee rooms and caretaker’s and _ diocesan 
secretary’s office. For the ratepayers it was argued that 
the building was similar to a church hall and that it fell 
within s. 7 (2) (6) of the 1955 Act. In rejecting this sub- 
mission, the tribunal explained that the work carried on in 
the hereditament dealt mainly with the administration 
generally of the diocese and so could not be regarded as a 
church hall, chapel hall or similar building within that 
paragraph. 
the Methodist Church v. Holborn Metropolitan Borough Council 
(1958), 51 R. & I.T. 297 (and see 102 Sor. J. 903), was 
distinguished among other reasons because Wesley House, 
being one of the hereditaments considered in that case, was 
connected with Kingsway Hall, which was in fact a Methodist 
church, and the two constituted a single hereditament ; in 
the present case the building in question was concerned with 
all the churches in the diocese. Accordingly the heredita- 
ment was not exempt from liability for rates under s. 7 (1) (d) 
of the 1955 Act, and the appeal was dismissed. 


In Williamson (Valuation Officer) v. Hayes and Trustees 
of Roman Catholic Diocese of Southwark (1959), 52 R. & LT. 
548, it was agreed that s. 7 of the 1955 Act applied to the 
hereditament concerned, which was a church hall. 

In this case the church hall was let for use otherwise than 
in connection with a place of public religious worship and the 
average annual amount of the payments accruing due for the 
lettings exceeded the average annual amount of the expenses 
attributable to the lettings by £45. Under s. 7 (3) (c) it 
followed therefore that the gross value should be assessed by 
reference only to that amount. The two questions in issue 
were, first, in arriving at the gross value, should any deduction 
be made for a tenant’s share ; and secondly, if so, what should 
be the amount of that tenant’s share? In upholding the 
local valuation court’s decision in favour of the ratepayers, 
and dismissing the valuation officer’s appeal, the tribunal 
held (i) that the “ gross value for rating purposes ”’ of the 
church hall to be ascertained under s. 7 (3) (c) was the gross 
value as defined in s. 68 (1) of the Rating and Valuation Act, 
1925, regard being shad only to the excess of the payments 
received over the expenses and not to the hereditaments as 
a whole; (ii) that that value was the rent which would be 


paid for the church hall by a tenant knowing that his receipts ° 


would be £45, and, as he would not pay a sum leaving him with 
nothing after paying the rates, a tenant’s share fell to be 
deducted ; and (iii) that since, on an admission by the valua- 
tion officer, a tenant would not undertake management for the 
sum of 7s. 6d. per letting represented by 25 per cent. of the 
receipts, that percentage would not be a sufficient tenant’s 
share to tempt a tenant to take a tenancy, and the surplus 
would be shared equally between hypothetical tenant and 
hypothetical landlord. 


Exempt structures under s. 9 (1) 


Section 9 (1) of the 1955 Act provides that, for the purpose 
of ascertaining the gross value of a hereditament for rating 
purposes, no account shall be taken of (a) any structure belong- 
ing to the Minister of Health for the accommodation of an 
invalid chair or any other vehicle constructed or adapted for 
use by invalids or disabled persons; (b) any structure 
belonging to a local health authority or to certain voluntary 


The case of Trustees of West London Mission of 
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organisations and supplied for the use of any person in 
pursuance of arrangements made under the National Health 
Service Act, 1946, s. 28 (1), relating to the prevention of 
illness, and to the care and after-care of persons suffering from 
illness or mental defectiveness ; (c) any structure belonging 
to certain local authorities or voluntary organisations and 
supplied for the use of any person in pursuance of arrange- 
ments made under the National Assistance Act, 1948, s. 29, 
relating to welfare arrangements for blind, deaf, dumb and 
other handicapped persons ; or (d) any structure which is of 
a kind similar to structures referred to in paras. (a) to (c) 
above, but does not fall within the appropriate paragraph by 
reason that it is owned or has been supplied otherwise than 
as mentioned in that paragraph. 

In Jewish Blind Society v. Henning (Valuation Officer) 
(1959), 52 R. & I.T. 482, the appellant ratepayers, the Jewish 
Blind Society, were a voluntary organisation falling within 
the definitions of s. 9 (1) (6) and (c). They owned and occupied 
a hereditament comprising a home for the blind and premises 
in Westcott, near Dorking, assessed at £1,375 gross value, 
£1,142 rateable value, in the valuation list for Dorking 
Urban District. The hereditament consisted of a former 
three-storey dwelling-house which had been adapted for use 
as a home for the blind by divisions into cubicles, by the 
provision of guard rails in the house and grounds, and by the 
fitting of special baths for use by the blind. The premises 
provided accommodation for sixty-four persons, for some of 
whom occupational therapy was provided. There were a 
resident nursing staff and other staff, and visiting medical 
practitioners. In their appeal to the Lands Tribunal from 
the local valuation court (which had only partially allowed 
the appeal arising from a proposal to alter the valuation 
list), the ratepayers contended that the hereditament fell 
within s. 9 (1) and that no account should be taken of the 
value of the structure, and accordingly that the gross value 
should not exceed £20, being the value of the land. The 
valuation officer denied that the hereditament was a structure 
within s. 9 (1). 

In allowing the appeal, the tribunal held that the building 
was a structure supplied for the use of persons under the 1946 
and 1948 Acts within the meaning of s. 9 (1) (4) and (c) of 
the 1955 Act, since “structure”’ included any building and 
other constructions and ‘supplied’’ meant “ provided ”’ ; 
alternatively it fell within s. 9 (1) (d) and no account was 
therefore to be taken of the building in arriving at the value 
of the hereditament. On the meaning of the word “‘ structure ”’ 
the tribunal said (at p. 483): ‘‘ The subsection lacks that 
clarity which usually distinguishes the work of Parliamentary 
draftsmen, but I can see nothing in the subsection which 
would justify construing ‘ structure ’ in other than its natural 
meaning.” 

Procedural points 

In Evans v. Brook (1959), 52 R. & I.T. 321; p. 453, ante, 

the Queen’s Bench Divisional Court held that on an application 
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for the issue of a distress warrant for non-payment of rates, 
justices have jurisdiction to inquire into a claim by the 
ratepayers that they are a charitable or similar organisation 
entitled to a partial relief from rates under the provisions of 
s. 8 (1) and (2) of the 1955 Act, at least where the material 
facts are not in dispute; and a dispute as to whether the 
hereditament is a playing field within s. 8 (1) (c) does not 
defeat the jurisdiction where the primary facts are agreed. 

In this case, the appellant ratepayer was the secretary of 
Crewe Bowling Club, which was rated in respect of the period 
1st April, 1956, to 30th September, 1958, in respect of the 
bowling green, pavilion and premises occupied by the club. 
The club claimed entitlement to partial relief under s. 8 (2) 
of the 1955 Act and paid the rating authority only a pro- 
portion of the rates demanded, this proportion representing 
the amount due on the basis of the partial relief being granted. 
The rating authority rejected the claim and applied to the 
justices for the issue of a distress warrant in respect of the 
balance. The justices held that they had no jurisdiction to 
enquire into the ratepayer’s defence that s. 8 (2) of the 1955 
Act applied to the hereditament, and accordingly they issued 
the warrant. As a result of the decision of the Divisional 
Court, the appeal was allowed and the case remitted to the 
magistrates for further consideration. 

Reference has already been made (at p. 977, ante) to the 
case of Waterson and Others v. Hendon Borough Council in 
connection with the unsuccessful claim of the Industrial 
Orthopedic Society to bring itself within s. 8 (1) (a) of the 
1955 Act. This case is also reported on a procedural point. 

The society's claim for partial relief from the general rate 
for 1956-57, under s. 8 (2) of the 1955 Act, was rejected by the 
rating authority on 28th March, 1957. The society appealed 
to quarter sessions against the rejection on 25th October, 1957. 
It then withdrew the appeal because it was out of time and 
invalid and paid the rate as charged for the year 1956-57 
in full without any deduction. Subsequently it brought an 
action in the Queen’s Bench Division for a declaration that it 
was an organisation within the meaning of s. 8 (1) and was 
entitled to relief under s. 8 (2). The defendant rating authority 
contended that the court had no jurisdiction to hear the action. 
Salmon, J., held that the society was entitled to bring the 
action either in the Chancery Division or the Queen’s Bench 
Division since, although it was unable to claim a refund of 
the rates paid for the year 1956-57, it could claim relief in 
respect of subsequent years notwithstanding payment for 
that year in full, because “ the amount of rates chargeable 
for the first year’ (1956-57), by reference to which relief 
in subsequent years was to be computed, meant the amount 
of rates for which the society would have been liable after 
any relief to which it was entitled, and not the amount 
actually paid, any over-payment being irrelevant. Further, 
payment of the full rate, and withdrawal of the appeal to 
quarter sessions, did not operate as a species of res judicata 
or estoppel, precluding the bringing of the action. 





SUPREME COURT: CHRISTMAS VACATION, 1959 


An Order has been made under R.S.C. Ord. 63, r. 6, closing the 
offices of the Supreme Court from 12.30 p.m. on Thursday, 
24th December, to Monday, 28th December, 1959, inclusive. 
The personal application department of the Principal Probate 
Registry and the District Probate Registries will remain open 
on Thursday, 24th December. The Order does not apply to 
the district registries of the High Court, each of which will be 
closed on the same days as the local county court office, 


SENIOR MASTER AND QUEEN’S REMEMBRANCER 


Master R. F. BuRNAND, C.B.E., who has been a Master of the 
Supreme Court (Queen’s Bench Division) since 1930, and Senior 
Master and Queen’s Remembrancer since 1957, is retiring on 
10th January, 1960. He will be succeeded as Senior Master and 
Queen’s Remembrancer by Master A. HIGHMORE KING, C.B.E. 

Master King was educated at Winchester College and Corpus 
Christi College, Oxford. A member of the Inner Temple, he was 
called to the Bar in 1913. He was appointed Assistant Registrar 
of the Court of Criminal Appeal in 1913 and Registrar in 1946 
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REFORM OF ROAD TRAFFIC LAW 


ONE often hears complaints about the law relating to road 
traffic, but they generally relate to the methods of enforcing 
the existing law and to the insufficiency (and, occasionally, 
the severity) of the penalties for offences. It is submitted 
that the Road Traffic Acts themselves are, from the lawyer’s 
point of view, adequate and well-drafted; penalties are 
outside the scope of this article and it will not be concerned 
with strengthening or amending any penal provisions. 


Offences of “ absolute liability ” 


The first suggested reform relates to offences of “‘ absolute 
liability.”” Cases such as Provincial Motor Cab Co., Ltd. v. 
Dunning [1909) 2 K.B. 599, Griffiths v. Studebakers, Ltd. (1924) 
1 K.B. 102 and Green v. Burnett [1955) 1 O.B. 78, show that 
the owner of a motor vehicle may often be criminally liable 
for offences committed by his employees in defiance of his 
express instructions. In Griffiths v. Studebakers, Ltd., for 
example, a company held a trade licence which forbade the 
carrying of an excessive number of passengers ; the attention 
of employees was drawn to this condition but one employee 
used a vehicle in breach of it. The company was convicted 
of using it. Again, in Green v. Burnett a company had 
instructed its drivers, when away from base, to take their 
vehicles to a garage whenever maintenance was needed ‘ 
a brake defect developed but the driver continued to use the 
vehicle. The company was convicted. It will thus be 
seen that for some offences under the Road Traffic Acts and 
regulations made thereunder the liability of the owner or 
employer can be very strict. 

Sometimes this strict liability can operate on the driver 
himself. In Gifford v. Whittaker [1942) 1 K.B. 501, a lorry 
was loaded by employees of the firm to which it had been 
hired and it was in charge of one of these employees ;_ the 
driver drove under the instructions of these employees’ 
foreman. Part of the load fell off the lorry while it was 
taking a sharp bend and the driver was convicted of using 
the lorry with the load improperly secured. 

The moral guilt of the defendants in each of the four cases 
cited above was nil or negligible and it can hardly be fair 
that they should be punished for the acts of persons over 
whom they had no control at the material time, especially 
when those persons were acting in defiance of their instructions 
or (in the case of Gifford) were the superiors of the driver 
and he could reasonably rely upon their competence. While 
clearly there should be no relaxation of the law relating to 
the safety of vehicles, no harm surely can be done by 
letting off the morally innocent so long as the person or 
persons really responsible do not escape punishment. It is 
accordingly suggested that persons in the circumstances of 
the defendants in the four cases cited above should have the 
right to bring the actual offender before the court and, if 
it is shown that the contravention was due to that person’s 
default and that the original defendant used all due diligence 
to see that the law was obeyed, then the original defendant 
should be entitled to acquittal. A precedent for such a 
course is found in the Food and Drugs Act, 1955, s. 113. 

Other examples of this “ third-party procedure ”’ will be 


found in the Sale of Food (Weights and Measures) Act, 1926, 
s. 12 (5), the Factories Act, 1937, s. 137, and the Road Traffic 
Act, 1956, Sched. VII (relating to the sale of protective 


helmets). This procedure would require modification where 
both the “ original defendant ’’ and the “‘ actual offender ” 
had been summoned, as often happens in the case of master 
and servant, e.g., on a charge of defective brakes both the 
driver and his employer can properly be summoned for 
“using ’’ the vehicle. Possibly in such cases the master 
or in some cases it might be the servant—should be permitted 
to give notice to the prosecutor, the other defendant, and the 
court that he proposes to allege that responsibility for the 
offence should fall on that other defendant. 

It is submitted that to allow such defences to the morally 
innocent would not adversely affect road safety nor allow 
employers to be slack about the condition of their vehicles 
or the keeping of their records of drivers’ hours, etc. Every 
such person would have to show not only that the other was 
responsible for the contravention but also that he himself 
had used “ due diligence ”’ to see that the law would not be 
contravened. If he failed to establish that he had given 
proper forms and instructions to his drivers about recording 
their hours of work or (in a case of defective brakes) that 
he had an efficient system of maintenance for his vehicles, 
then he would not be entitled to acquittal. 

Objections to this proposal may be urged on the ground 
that the “third-party procedure’ (which is discussed at 
101 Sov. J. 435) is somewhat cumbersome, and even that in 
these days there is a real danger of employees starting a 
strike if one of their number is brought into court at the 
instance of his employer. Further, it was said by the 
Divisional Court in Hart v. Bex [1957] Cr. L.R. 622, that, 
where a defect in a braking system arose when driving and 
the defect was due to a fault suddenly and unexpectedly 
developing and the driver was not under a duty to inspect 
the brakes, the driver should not be prosecuted or, if he was, 
he should be given an absolute discharge. Defending 
advocates may feel that they will do as well by pleading 
guilty and praying the above case in aid as justifying an 
absolute discharge or a very small penalty in cases where the 
defendant has done all he could to see that the law is obeyed 
and has not been riegligent ; such a course is certainly more 
likely to save time than taking “ third-party ’’ proceedings. 


Warning of intended prosecution 

The application of s. 21 of the Road Traffic Act, 1930 
(dealing with restrictions on prosecutions), has been extended 
to charges against cyclists of dangerous and careless cycling 
and to charges of disobeying traffic signs and police signals 
and of dangerous parking (Road Traffic Act, 1956, ss. 11 (1) (e) 
and 30). Section 21 requires the defendant to be warned at 
the time of the possibility of prosecution or given notice of it 
within fourteen days. 

There have been many cases on this section and its pre- 
decessor in the Motor Car Act, 1903, and it may be thought 
that sometimes drivers have been enabled to escape conviction 
on a technical point under it. Clearly, however, it is a useful 
provision for those uncommon cases where a motorist has 
not been told at the time about his alleged part in an incident 
which is later the subject of a prosecution, e.g., a piece of 
bad driving which did not cause an accident and for which 
he was not stopped at the time or driving at an excessive 
speed on an occasion when he was not stopped by the police. 
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In such instances a warning within a fortnight of what he is 
supposed to have done will help him to recollect the incident 
and to approach his witnesses while the matter is still fresh 
in their minds. In the vast majority of cases of speeding 
and dangerous or careless driving, the defendant will have been 
stopped and spoken to by the police at the time of the incident 
and will be aware of what his subsequent summons is about. 

One suggested reform is in regard to the ‘‘ warning at the 
time.’’ It was held in Parkes v. Cole (1922), 86 J.P. 122, 
that a warning of a charge of dangerous driving did not 
amount to a warning of a charge of exceeding the speed 
limit but it is difficult to see what possible prejudice the 
defendant can have suffered. Again in Watt v. Smith [1942] 
S.C. (J.) 109, a verbal warning that “ the circumstances of 
the accident will be reported to the fiscal for the purpose of 
considering a prosecution ’’ was held to be insufficient as 
the defendant might have thought that the reference was to 
a common-law offence or some other contravention of the 
Road Traffic Acts. This case, it is true, would not necessarily 
be followed in England, where the words “I will . . . report 
the matter to my superior officer with a view to prosecution ”’ 
were held sufficient in Alston v. Nurse (1933), unreported. 
The words used by the constable at the time of the incident 
must amount to a warning that the question of prosecuting 
the driver will be taken into consideration and, as seen from 
the cases above, there can be forms of words which may not 
be sufficient. It is suggested that an interview with a 
constable concerning the relevant act of driving should 
suffice, as that will have sufficiently directed his mind to the 
question of his driving, without a warning of possible prosecu- 
tion in precise words being necessary, for a motorist is unlikely 
to forget the interview or the incident within a fortnight. 

A further suggested reform in relation to s. 21 is in regard 
to the notice of intended prosecution which should be given 
within a fortnight if the defendant was not warned at the 
time or served with a summons within fourteen days of the 
incident. If the notice is received within the fourteen days, 
all it need say is that the defendant at a specified time and 
place drove without due care and attention (Percival v. Ball 
[1937] W.N. 106) or even contrary to s. 12 of the Road Traffic 
Act, 1930 (Venn v. Morgan [1949] 2 All E.R. 562). Conse- 
quently, a driver whose attention was not directed at the 
time to the incident may be none the wiser on receiving a 
notice couched in such terms; on the other hand, if he is 
interviewed by the police within a fortnight of the incident, 
he can ask the constable what he is supposed to have done. 
An interview can thus be of far more help to a driver who has 
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genuinely forgotten his alleged bad driving than a brief 
written notice but the law at present does not require any 
such interview to be given ; a brief and uninformative notice 
is sufficient. It is not suggested that a verbal warning or 
interview within a fortnight should be compulsory because 
it will often be difficult for the police to meet the defendant 
within that time. It is suggested, however, that, if the 
defendant is interviewed within fourteen days of the incident, 
then service of the notice should be unnecessary. Further, 
if the defendant does receive a notice within that time and is 
uncertain to what act of driving it refers, it is suggested that 
he should be entitled to demand further particulars within 
a reasonable time. Of course, in nearly all cases the defendant 
will have been seen by the police at the time of the offence. 

Section 21 does not extend to certain offences akin to 
careless driving, in which the defendant’s actions may 
genuinely have been forgotten by him when he gets his 
summons. Such offences are failing to accord precedence 
on a pedestrian crossing and failing to stop when requested 
by a school-crossing patrol. Also, while it extends to offences 
of failing to obey a constable’s signal when the charge is 
under s. 49 of the Road Traffic Act, 1930, s. 21 does not 
extend to the offence of failing to stop when so required by 
a constable in uniform contrary to s. 20 (3) of that Act. 
It is suggested that consideration might be given to extending 
s. 21 to these three offences. 


Summary 
To sum up, the following reforms are suggested for 
consideration : 

(1) A defendant should be entitled to summon the actual 
offender in “ third-party’ proceedings and, on proof of 
his own due diligence, be entitled to acquittal if it is shown 
that the guilt rests on the actual offender. 

(2) It should suffice, for the purposes of the “ warning ’ 
provision of s. 21 of the Road Traffic Act, 1930, that the 
defendant is interviewed regarding his act of driving, and 
a ‘“‘warning’”’ of intended prosecution in precise words 
should not be necessary. Further, an interview within 
a fortnight should suffice in lieu of a notice but, if notice 
is given instead of an interview, the defendant should be 
entitled to further particulars if he demands them. 

(3) Section 21 should be extended to offences of failing 
to stop when signalled to do so by a constable or a school- 
crossing patrol and failing to accord precedence on a 
pedestrian crossing. G. S. WILKINSON. 

Author of “‘ Road Traffic Offences © 
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On the 10th December, 1859, THE Soricirors’ JOURNAL 
published news of the death of Robert Holmes, ‘ the patriarch 
of the Irish Bar, at the age of 95... Mr. Holmes was called 
to the Bar in the year 1795 and shortly afterwards had the 
misfortune to fall under the suspicion of the executive at a time 
when the insurrectionary spirit was rife in Ireland and very 
strong measures were in consequence resorted to for maintenance 
of the public peace. Mr. Holmes was the brother-in-law and 
intimate friend of the ill-fated Robert Emmett ; and it is probable 
that this circumstance alone, without any proof that he partici- 
pated in Emmett’s political sentiments, induced the Government 
to imprison him on suspicion for some considerable length of 
time. After his release, any antipathies which Mr. Holmes 
may have had towards the Cornwallis and Castlereagh regime 
were found to have been vastly strengthened ; and to the end 
of his long life he never forgave or forgot the harsh treatment to 


which he had been subjected in his youth. For 40 years 
Mr. Holmes enjoyed a very lucrative practice at the Bar, but 
he never would accept still less apply for a silk gown, or any 
other favour or benefit which the Crown could confer. When 
nearly 80 years of age he might be seen engaged in the law courts 
with and against Queen’s Counsel of half his age. To the last 
he retained that mastery of common law and that acuteness of 
intellect which had induced two generations of clients to send 
him retainers and ‘ junior’ briefs on all occasions. The latest 
instance of his appearing in court was in 1849, when he took on 
the defence of one of the political prisoners of that stormy period, 
and astonished everyone by the warmth of his advocacy and 
his open declaration of identity of sentiment with his client 
Many persons thought that his behaviour on this occasion evinced 
a decay of mental power; but it was consistent with the whole 
tenor of his conduct.”’ 
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BEQUESTS TO HOSPITALS 


Wits frequently contain bequests to hospitals. Broadly 
speaking such bequests fall into three categories. The first 
consists of direct legacies of known amounts either stated or 
ascertainable, e.g., such a sum as will endow a hospital bed 
in the name of the testator in perpetuity. The second 
category contains gifts in remainder after the termination of 
prior life interests. Finally, residuary gifts are made as to 
the whole or stated fractions of that part of the estate, if 
any, not previously disposed of under the will. The last 
category is a useful “sweeping-up”’ device, widely used 
where discretionary trusts are involved in order to avoid 
operation of the perpetuity rule. That rule does not apply 
to charities, and for this purpose many hospitals are charities. 
There may be a combination of any two or all three types of 
bequest in a will. 


Problems arising from nationalisation 

On 5th July, 1948, the National Health Service was brought 
into operation (S.I. 1948 No. 112), and on that date most 
voluntary and local authority hospitals became nationalised, 
i.e., vested in the Minister of Health, under s. 6 of the National 
Health Service Act, 1946. If, however, a voluntary hospital 
had been designated as a teaching hospital, or was one of 
a group of hospitals so designated, any endowments which it 
held before 5th July, 1948, then became vested in the appro- 
priate board of governors (1946 Act, s. 7). 

Inevitably the nationalisation legislation gave rise to 
many questions upon the construction of wills containing 
gifts to hospitals. Much litigation followed from which certain 
principles emerge. To judge from the number of reported 
cases it would seem that litigation on this subject was at its 
height in 1951, since when there has been a declining number 
of cases. The problems raised, however, will continue to 
trouble solicitors advising executors and trustees for many 
years, so that a discussion of the decisions is of more than 
academic interest. Assuming competent draftsmanship, most 
wills causing queries about bequests to nationalised hospitals 
must be dated before the appointed day (5th July, 1948). 
Similar questions, however, may well arise in connection with 
later wills containing bequests to any hospitals or institutions 
remaining independent now but which at some future date 
become nationalised (cf. ss. 10 and 58 of and Sched. II to the 
1946 Act). Testators may have died before or after the 
appointed day. In some cases death may have occurred so 
many years before nationalisation that there was no chance 
of the testator knowing that the transfer of hospitals to State 
ownership was even a remote possibility. In these cases 
questions will often arise, following the death of the life 
tenants, upon the trustees’ endeavouring to dispose of the 
remaining capital fund of the estate in accordance with the 
testator’s wishes. 

Another cause of difficulty is the interpretation of conditions 
directing diversion of funds in the event of the named bene- 
ficiary being nationalised or becoming subject to Government 
or local authority control, or becoming amalgamated or 
absorbed in any other charity or institution. 

Finally, once the executors or trustees are satisfied that a 
given bequest should go to a named hospital in its nationalised 
form, the question arises as to the obtaining of a good discharge 
for payment. 


Bequests aimed to assist hospital work 
From a study of the cases it seems clear that, if the object of 
a bequest is to aid or extend the work of the hospital named 


as beneficiary, a change in the hospital’s legal form, by its 
being nationalised, is irrelevant. Thus in Re Morgan’s Will 
Trusts ; Lewarne v. Minister of Health [1950] Ch. 637, the 
testatrix, who died in September, 1948, had by her will 
dated August, 1944, left her residuary estate to trustees on 
trust for sale and upon trust to stand possessed of the proceeds 
thereof, for the benefit of a hospital whose objects were to 
provide nursing accommodation and medical and surgical 
aid for Liskeard and district. Such provision was being 
made at and subsequently to the date of the will. It was 
argued for the next of kin that as, under ss. 6 and 7 of the 
1946 Act, the hospital and its endowments had, on 5th July, 
1948, become vested in the Minister of Health free from trusts 
and the then governing body of the hospital was dissolved, 
the hospital had ceased to exist and the gift lapsed. Roxburgh, 
J., held that the gift was in substance for the general purposes 
of the hospital because the work carried on at the date of the 
will on premises referred to was continuing; it followed 
that the gift did not fail and had to be paid and transferred 
to the hospital management committee for it to apply the 
funds concerned for purposes of the hospital. This decision 
was followed in Re Glass, deceased ; Public Trustee v. South- 
West Middlesex Hospital Management Committee [1950] Ch. 
643, a similar case where it was held that a legacy made to the 
King Edward Memorial Hospital, Ealing, under a will of 
2nd July, 1948, was payable to the management committee, 
being the appropriate committee for the area in which the 
hospital was situate, and must be applied for the purposes of 
that hospital. 

The case of Re White's Will Trusts; Tindall v. United 
Sheffield Hospitals’ Board of Governors [1951] 1 All E.R. 528, 
is of interest as exemplifying the type of case belonging to 
the second category mentioned in our opening paragraph. 
In this case the will dated from 1919 and under it the 
testator, who died in August, 1920, gave his residuary estate 
to his wife for life and thereafter for the purposes of a home 
of rest for nurses of the Royal Infirmary, Sheffield. The 
testator’s widow died in March, 1949. Harman, J., held 
that as the bequest required the trustees to apply the trust 
property for a specific purpose of the infirmary, it fell within 
the terms of s. 60 (1) of the 1946 Act (on which see the last 
section of this article); therefore the residuary estate had 
to be paid over to the board of governors of the group which, 


in accordance with the 1946 Act, s. 60 (2), so far as practicable - 


had to apply the funds on the relevant trusts under the will. 

The importance of the testator’s intention is illustrated 
by Re Hunter; Lloyds Bank v. Girton College, Cambridge 
[1951] Ch. 190, where a testator, whose will dated from 1940 
and who died in 1948, gave one unit of his residuary estate 
to the trustees of Ingham Infirmary. It was there held by 
Vaisey, J., that, notwithstanding the fundamental change in 
administration and ownership of the infirmary’s property, 
caused by the 1946 Act, there was not such a difference that 
the object of the gift could be said to have failed, the testator’s 
intention being to promote the carrying on of the institution’s 
work and to commemorate his father ; accordingly the share 
had to be paid to the appropriate management committee 
to be applied for the purposes of the institution. 

In Re Meyers; London Life Association v. St. George's 
Hospital {1951} Ch. 534, although his will was dated (August, 
1942) before nationalisation, the testator died in January, 
1949, some six months after the transfer of hospitals coming 
under the National Health Service. Legacies were made 
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under the will to a large number of hospitals, some carried 
on by incorporated bodies and others by corporations. Re 
Morgan's Will Trusts and Re Glass, deceased, supra, were 
followed by Harman, J., when he held, inter alia, that the gifts 
to the unincorporated hospitals must be construed as being 
for the furtherance of their work and, as that work was 
being continued after nationalisation as it was before, the 
legacies should be paid to the bodies administering those 
hospitals under the 1946 Act. 

The same ratio underlies the Scottish case of McClements 
Trustees v. Campbell [1951] S.C. 167, where, again, the 
testatrix died after the nationalisation of the infirmary which 
was given the residue of her estate by her trust disposition 
and settlement, made over five years before the vesting date 
of 5th July, 1948. The heirs in intestacy submitted that the 
object of the testatrix’s bounty had ceased to exist as a separate 
entity and that the bequest therefore failed. It was held 
that as the testatrix’s intention had been to benefit the work 
being carried on at the infirmary, and as the infirmary still 
existed with the character of its work not altered by nationalisa- 
tion, the bequest was payable to the board of management 
subject to a direction that it should hold the funds solely for 
the infirmary. 

Again, in Re Hutchinson’s Will Trusts; Gibbons v. 
Nottingham Area No. 1 Hospital Management Committee 
[1953] Ch. 387, a gift of a share of residue to a throat hospital 
in Nottingham was upheld notwithstanding (i) that the 
testator (who died in 1952, having made his will in 1945) 
referred to its 1945 address; and (ii) that there was no 
longer a treasurer or secretary of the charity who could give 
a receipt in accordance with the terms of the will. 


Trustees’ discretion 


A case involving the exercise by trustees of the discretion 
given them in a will is Davidson’s Trustees v. Arnott [1951] 
S.C. 42. There the testator, who died in 1924, directed his 
trustees to hold the residue of his estate “as a capital fund 
and apply the income thereof so far as my trustees may think 
it desirable for the benefit of ’’ a named hospital. Power was 
given for capital to be used for the structural extension of 
the buildings of the hospital, which had been built and 
endowed by the testator. In 1948, the hospital and its 
endowment fund were nationalised under the National 
Health Service (Scotland) Act, 1947. The trustees claimed 
the trust funds in order to prepare a cy-prés scheme for the 
court’s approval; and the testator’s heirs in intestacy 
claimed that the funds had fallen into intestacy as the 
bequest evinced no general charitable intention and the 
funds had not vested in the hospital, or had so vested only 
as to the sums actually paid over. The Crown did not claim 
the trust funds. It was held: (i) that there was no general 
charitable intention but (ii) that, as the hospital existed at 
the testator’s death and as the whole of the residue had 
vested in the trustees for the purposes of the hospital, the 
bequest to the hospital had taken effect and the funds 
remaining unexpended in the trustees’ hands fell to be 
administered cy-prés. From the second finding of the court 
Lord Mackay dissented. 

An unusual point arose in Re Perreyman, deceased; National 
Provincial Bank, Ltd. v. Perreyman [1953] 1 All E.R. 223. 
This concerned a discretionary trust set up in the will, dated 
March, 1941, of a testator who died in September, 1948. 
The plaintiff bank having been appointed his executor and 
trustee, the testator gave his residuary estate to the bank on 
trust, inter alia, to divide and pay one-half thereof “ to 
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any three hospitals in the County of Devon which in the 
opinion of the bank are most in need of it and in such pro- 
portions as the bank deem most suitable.’ Sections 52 (1) 
and 54 (1) of the 1946 Act provide for the Minister to defray 
expenses incurred under the Act, and to pay sums necessary 
to defray their expenditure to regional hospital boards, out 
of moneys provided by Parliament. Notwithstanding those 
sections it was held that, as the Exchequer was then unable 
to provide sufficient funds for all the hospitals’ needs to 
enable every nationalised hospital to maintain a proper 
standard, such hospitals could be in need of funds additional 
to those voted by Parliament, and therefore they were the 
objects of the will’s discretionary trust and were entitled to 
benefit thereunder. 


Interest of hospital in undistributed estate 


Perhaps the most difficult decision of all cases yet caused 
by the nationalisation of hospitals is that of Re Kellner’s 
Will Trusts; Blundell v. Royal Cancer Hospital {1950| 
Ch. 46 (C.A.). There the testatrix both made a will and died 
in June, 1948. She gave her property to her trustee on the 
statutory trusts for realisation, and directed that one share 
of the residuary estate should go to the Royal Cancer Hospital 
and another to the Cancer Research Institute, the latter 
being owned and controlled by the former and both being 
charitable institutions. Probate of the will was obtained 
after the 1946 Act had come into operation. By S.I. 1948 
No. 979, the hospital became a teaching hospital and a board 
of governors managed it and the institute. The board 
claimed that the shares in residue given to the hospital and 
institute vested in it under s. 7 (1) of the 1946 Act or that the 
trustee was required to pay the capital and income of the 
shares to it under s. 60 (1). The Minister of Health claimed 
the shares under s. 6 (1). The Court of Appeal held that the 
rights of the hospital and institute, as residuary legatees, 
were to have the estate administered and, on completion of 
the administration, to have the balance remaining in the 
executor’s hands distributed in due proportions, such rights 
not being covered by s. 6 (1); the rights were not 
“endowments ” within s. 7 (10) and therefore s. 7 (1) did not 
operate to vest them in the Board of Governors ; there was 
nothing in s. 78 (1) of the 1946 Act (providing for the winding 
up of certain bodies), coupled with the definition of “ the 
governing body ”’ in s. 79 (1), which effected the dissolution or 
disappearance of the chartered corporation of the hospital, 
and therefore, prima facie, rights given to the corporation 
remained in the corporation, but the trust instrument must 
under s. 60 (1) “ be construed as authorising or . . . requiring ”’ 
the trustee “ to apply the trust property . . . for the purpose 
of making payments . . . to the board of governors.” 

In so holding, the Court of Appeal reversed Harman, J., 
at first instance. His decision therein had already been 
distinguished in Re Gartside ; Coote and Eyre-Kaye v. Lees 
[1949] 2 All E.R. 546, where Sir Leonard Stone, Vice-Chancellor 
of the Chancery Court of the County Palatine of Lancaster, 
held that the right of trustees of a will to receive from trustees 
of a settlement the whole of the settlement fund was a right 
which the will trustees could enforce by action to execute 
the trusts ; that right was ‘“ property ”’ within s. 60 (1) of the 
1946 Act and accordingly payments had to be made by the 
trustees to a hospital management committee and board 
of governors of hospitals mentioned in a settlement made in 
1901. Harman, J., himself followed Re Kellner’s Will Trusts, 
supra, in directing payment of a residuary estate to the 
governors of St. Mary’s Hospital, Paddington (a teaching 
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hospital), to be held as far as practicable on the will’s trusts 
to provide accommodation for relatives coming from a 
distance of critically ill patients and to assist the work of 
the hospital’s almoners, any money not so applied to form a 
capital fund separate from the general funds of the hospital 
(Re Dean’s Will Trusts; Cowan v. St. Mary’s Hospital, 
Paddington (Board of Governors) [1950] 1 All E.R. 882). 


Legacies for specific purposes 


From time to time testators not only make bequests to 
hospitals but also direct how the money shall be spent or, 
alternatively, leave directions for the payment of an unspecified 
sum in order to achieve a particular object. In Re Mills, 
deceased ; Midland Bank Executor and Trustee Co., Lid. v. 
Board of Governors of the United Birmingham Hospitals {1953} 
1 W.L.R. 554, the testatrix, who had made her will in May, 
1922, and died in March, 1929, left her residuary estate to her 
sister for life and after the sister’s death (which occurred in 
February, 1950) she bequeathed “such a sum as shall be 
necessary to endow a bed in the Children’s Hospital 
Birmingham to the trustees of that institution upon trust 
for such endowment, the bed to be known at all times as the 
‘Mills’ bed... .”’ For thirty years before nationalisation 
the hospital had required £1,000 to name a bed, but since 
5th July, 1948, there had been no recognised sum or scheme 
for endowing a bed. The board of governors expressed 
willingness to name a hospital bed in perpetuity in return 
for £1,000, which would be invested in authorised investments, 
the income thereof being applied for the purposes of the 
hospital. The bequest was upheld as a valid legacy for £1,000 
because, in spite of the absence of a published scheme, there 
was no difficulty in finding out the appropriate amount of 
the legacy, by ascertaining from the hospital authorities 
what sum they would accept subject to the conditions set 
out in the will. 

Similarly, in Thomson’s Trustees v. Leith Hospital [1951] 
S.C. 533, it was held that a legacy made to a hospital for the 
endowment of a bed was payable to the new board of manage- 
ment after nationalisation, as the testatrix’s object was to 
further the hospital’s work as well as commemorating her 
own name by the endowment of a bed. 


Nationalisation exclusion clauses 


The case of Re Frere; Kidd v. Farnham Group Hospital 
Management Committee [1951] Ch. 27, conveniently links 
the last group of cases with the ones discussed under the 
above sub-heading. In this case the testator left certain 
legacies to named hospitals “‘ if still at my death run on a 
voluntary system and not taken over by the State,’ and 
amongst the legacies was one to the Fleet and District 
Hospital of £6,000 and £300 to build a library. The will 
further provided that any residue of the estate was to be 
given to that hospital for endowment purposes. The will 
was dated March, 1941, and the testator died in January, 
1949. As the hospital was vested in the Minister upon 
nationalisation, it was agreed that the pecuniary and specific 
legacies to the hospital were avoided. It was held, however, 
that the condition governing those legacies did not affect 
the ultimate residuary gift, which was therefore effective ; 
further, it was not open to the court to hold that the hospital 
had ceased to be a charity as a result of the passing of the 
1946 Act. 

Perhaps the best known case upholding a gift over as a 
result of nationalisation is that of Royal College of Surgeons 
of England v. National Provincial Bank, Ltd. [1952] A.C. 
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631 (H.L.). In that case the testatrix, whose will was made 
and whose death occurred in 1943, directed the yearly pay- 
ments of certain moneys to the Middlesex Hospital for the 
maintenance of the institute of pathology, being part of its 
medical school; a stipulation was made, however, that 
should the hospital become nationalised or pass into public 
ownership there should be a gift over to the Royal College 
of Surgeons of England absolutely for its general purposes. 
Under the 1946 Act the hospital was nationalised but the 
medical school was not, its assets and liabilities being trans 
ferred to a new incorporated body. The House of Lords 
held that, notwithstanding that part of the property of the 
hospital as it existed previously had not been nationalised, 
the defeasance clause took effect. This case is also of interest 
because of the finding that the Royal College was a charity 
(the Court of Appeal being reversed on this point)—which 
the college has since utilised in its advertisements for funds— 
and the application of Christ’s Hospital v. Grainger (1849), 
1 Mac. & G. 460 (on which see p. 851, ante) despite the college’s 
being incorporated by Royal Charter. 


“ Under Government control ” 


Authority exists for stating that the constitutions of 
hospitals forming part of the National Health Service are 
sufficiently under Government control for gifts over to operate, 
if a will so directs in the event of certain hospitals named as 
beneficiaries coming “under Government control.”” Such 
a stipulation was made in the will, dated September, 1948— 
after the coming into operation of the 1946 Act—of a testator 
who died in July, 1949, in Re Buzzacott, deceased ; Munday 
v. King’s College Hospital [1953] Ch. 28. In that case the 
Royal Eye Hospital and the Royal Cancer Hospital stood to 
benefit under a gift of a share of the residue of the estate. 
Although both the hospitals concerned were designated part 
of a teaching hospital (under S.I. 1948 No. 979, as amended by 
S.I. 1948 No. 1920), it was held that the defeasance clause 
operated, because the boards of governors were sufficiently 
under the control of the Minister of Health (by virtue of 
ss. 6, 12 (3), 57 of and Sched. III, Pt. 2, to the 1946 Act) to 
make the hospitals’ funds under Government control within 
the meaning of the will. 

In Dundee General Hospitals Board of Management v. 
Walker [1952] 1 All E.R. 896 (H.L.), the testator, who died in 
April, 1947, by his’‘will made the previous year, gave to the 
Dundee Royal Infirmary a legacy only payable if his trustees 


were satisfied that the infirmary was not taken over wholly , 


or partly or otherwise placed under the control of the State 
or of a local authority. Although the testator died before 
the transfer formalities to bring the infirmary within the 
National Health Service were completed, the trustees did not 
pay the legacy because, in view of a provision designed to 
prevent a change of user being made in order to avoid 
nationalisation (s. 9 (8) of the National Health Service 
(Scotland) Act, 1947, which is similar to s. 9 (7) of the 1946 
Act), they were not satisfied that the infirmary was not under 
State control at the testator’s death. The House of Lords, 
in affirming the decision of the Court of Session, held that the 
testator intended his trustees to be the sole judges of matters 
they had to consider in carrying out the duty he had placed 
on them, and that their conclusion about the retrospective 
effect of s. 9 (8) of the 1947 Act was one which a reasonable 
man could have reached and that, in the light of it, they were 
bound to withhold payment of the legacy. 

Again, in Connell’s Trustees v. Milngavie District Nursing 
Association [1953] S.C. 230, the testator, who died in May, 
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1949, by codicil dated December, 1948, gave a legacy to a 
district nursing association but only if it was not in any way 
subject to the control or management of any government or 
municipal department. It was there held that, as the associa- 
tion had been absorbed in the National Health Service 
scheme and as any existence the association then had was 
only for the purpose of claiming the legacy, the legacy had 
lapsed. In yet another Scottish case, Mollison’s Trustees v. 
Aberdeen General Hospitals Board of Management [1953] 
S.C. 264, the testatrix left her residuary estate as a fund of 
which the income was to be paid to, inter alia, two hospitals 
which became nationalised. The will directed that charities 
or charitable institutions supported or partly supported by 
the public rates should not benefit from the estate. It was 
held that the gifts in question had lapsed on the ground that 
the testatrix had not intended to distinguish between 
charities supported by national taxation and those supported 
by local taxation. 


Defeasance clauses operating in event of 
amalgamation 

In Re Bawden’s Settlement ; Besant v. Board of Governors 
of London Hospital {1954) 1 W.L.R. 33n, a defeasance 
clause, designed to operate in the event of any of the charities 
named as beneficiaries ceasing to exist or becoming amal- 
gamated or absorbed in any other charity or institution, was 
held void as transgressing the rule against perpetuities 
because it would have enabled funds to benefit non-charitable 
objects at any time. Apart from the perpetuity rule the 
clause would have been effective to deprive the London 
Hospital of benefit, as this hospital had been amalgamated 
with Queen Mary’s Maternity Home as a teaching hospital 
under the 1946 Act. Another beneficiary, the Poplar 
Hospital for Accidents, was not disqualified from benefiting 
in any event because, although nationalised, it had become 
one of a group of hospitals only for purposes of management 
and administration, and that did not constitute amalgamation 
within the meaning of the defeasance clause. 

In Re Hayes’ Will Trusts ; Dobie v. Board of Governors of 
National Hospital |1954) 1 W.L.R. 22, the testator, who died 
in November, 1940, by will dated September, 1938, left his 
residuary estate (including a fund of £80,000 in which his 
wife was given a life interest and which fell into residue 
after her death in March, 1949) to trustees and, inter alia, 
directed them to divide the residue among twenty-nine 
named charitable institutions including some hospitals 
affected by the 1946 Act. In the event of any named 
institution being amalgamated with another institution, the 
trustees were empowered to exclude such named institution 
from receiving a share of the residuary estate if in their 


EDUCATING 


THe best thing that a rich uncle can do nowadays for his 
nephews and nieces is to provide for their education, and the 
best way that he can do this is to hand over large sums of 
capital to the little ones’ parents, to spend as they will for 
this purpose. The next best way is to set up a trust with the 
object of educating a particular class of relations. But 
trusts produce income, and income attracts tax ; and (if the 
settlor’s plans are very ambitious) the trust if it is a private 
one must be of a strictly limited duration. These disadvan- 
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opinion it was “impracticable or inequitable’ for such 
institution to receive such a share. Vaisey, J., held that no 
amalgamation had occurred under the 1946 Act to render 
it ‘‘ ‘impracticable,’ i.e., it cannot be done, or . . . ‘ inequit- 
able,’ in the sense of being unfair or unjust,” that any 
nationalised hospital should benefit, and therefore the trustees 
had no power to exclude those hospitals from participation. 


Destination of funds bequeathed to nationalised 
hospitals 

When executors or trustees and their legal advisers are 
satisfied that payment of a hospital named as a beneficiary 
should be made notwithstanding its nationalisation, the 
question arises as to which body may give a good discharge. 
The answer is to be found in s. 60 (1) of the 1946 Act, which 
authorises payment of capital or income, (@) in the case of 
a hospital designated as a teaching hospital or included in 
a group of hospitals so designated, to the board of governors 
of that teaching hospital; and (d) in the case of any other 
hospital, to the regional hospital board for the area in which 
the hospital is situated or to the hospital management com- 
mittee for the hospital or the group of hospitals in which 
it is comprised. Subsection (2) of s. 60 provides that any 
sums so paid by trustees must, so far as practicable, be applied 
by any such board or committee for the purposes specified 
in the trust instrument. 

Re Couchman’s Will Trusts ; Couchman v. Eccles |1952} 
1 All E.R. 439, was a case involving the application of 
s. 60 (1) (b) of the 1946 Act. A will dated May, 1939, of a 
testator who died in January, 1941, gave a life interest in 
the income of the testator’s residuary estate to his wife. 
She died in June, 1949, whereupon the trustees applied to 
the court to determine the destination of funds representing 
a legacy of £100 and a share of the residue to an orthopedic 
clinic which the testator directed should be payable after his 
wife’s death. After the introduction of the National Health 
Service, the Minister of Health approved a scheme under 
which the clinic was treated as belonging to a group including 
an orthopedic hospital which owned a hut housing the clinic. 
At its final meeting, the committee of the clinic purported to 
dispose of the funds then in hand. The management com- 
mittee of the hospital claimed entitlement to the gifts made 
to the clinic under s. 60 (1) (d) of the 1946 Act. It was held 
that the committee was not so entitled, because “‘ hospital ’”’ in 
the subsection, and as defined by s. 79 (1) of the Act, did not 
include the clinic, which dealt with out-patients and was 
maintained for treating persons from any hospital, and was not 
maintained in connection with any particular hospital. 


NEVILLE D. VANDYK. 


A Conveyancer’s Diary 


RELATIONS 


tages do not attach to public, or charitable, trusts, and the 
purpose of this article is to explore the limits within which 
the advantages of a public trust may be blended with the 
circumscription of objects of a private trust, where the 
purpose of the trust is education. 

This inquiry may conveniently start with the decision in 
Re Compton ; Powell v. Compton [1945] Ch. 123. A testatrix, 
by a will which she appears to have made without professional 
assistance, provided that a certain sum of money should be 
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invested “‘ under a trust for ever for the education of Compton 
and Powell and Montague children ”’ (defining them by refer- 
ence to three named progenitors) ; that it was to be used as 
“scholarships at the pleasure of the trustees ’’ ; and that it 
was to be used to “ fit the children to be servants of God, 
serving the nation, not as students for research of any kind.” 
The reader familiar with the objects of the typical educational 
foundation of this age, which are usually to provide a narrow 
technological education or to assist research, will learn 
without surprise that the will was made in what is to us 
another age—1906. Lord Greene, M.R., who delivered the 
judgment of the Court of Appeal in this case, construed the 
reference to scholarships in a non-technical sense ; the money 
was available simply for defraying the costs of education. 
The trust was to endure for ever, and so necessarily failed 
unless it was charitable. An attempt was made to argue that 
if this was not, generally, a valid charitable trust, it was 
made so by the requirement that the education to be provided 
was to fit the children “ to be servants of God and to serve the 
nation.”’ This argument was rejected: the words covered 
what is generaily regarded as an ordinary public school 
education. ‘‘ The words,’’ Lord Greene said, “‘ are most apt 
to describe the ideals of such an education as that for which 
Dr. Arnold stood. . . .” 


Fundamental requirement of a charitable trust 


The fundamental requirement of a charitable trust is that 
it should be for the benefit of the public or a section of the 
public. This requirement has been repeatedly stated— 
recently, in such cases as Oppenheim v. Tobacco Securities 
Trust Co., Ltd. (1951) A.C. 297— and as good a statement as 
any of this requirement is that of Lord Wrenbury in delivering 
the judgment of the Privy Council in Verge v. Somerville 
(1924) A.C. 496: “ To ascertain whether a gift constitutes a 
valid charitable trust . . . a first inquiry must be whether it 
is public—whether it is for the benefit of the community or of 
an appreciably important class of the community. The 
inhabitants of a parish or town, or any particular class of 
such inhabitants, may, for instance, be the objects of such a 
gift, but private individuals, or a fluctuating body of private 
individuals, cannot.’”’ Lord Macnaghten taught us_ to 
categorise charitable trusts as trusts for the relief of poverty, 
trusts for.the advancement of education, trusts for the advance- 
ment of religion, and trusts for other purposes beneficial to 
the community not falling under any of these preceding heads 
(Income Tax Commissioners v. Pemsel [1891] A.C. 531, at 
p. 583). The proposition stated by Lord Wrenbury is true 
of all these classes of trust, and not only of the fourth class 
of Lord Macnaghten’s classification. This being a trust for 
the advancement of education, it then became necessary to 
consider whether it was a trust for the benefit of the community 
or an appreciably important class of the community. 

The first it clearly was not. Was it the second ? In Tudor 
on Charities, 5th ed., pp. 30 to 31, it is stated that bequests 
for the education of the donor’s descendants and kinsmen at 
a school or college are valid charitable bequests. The first 
of the authorities cited in support of this statement is the 
case of Spencer v. All Souls College, Oxford (1762), Wilm. 163. 
This was an appeal to the Archbishop of Canterbury, as 
visitor of the college, heard by assessors, of whom Wilmot, J. 
(the reporter), was one. The relevant portion of the founder’s 
statutes as to the election of fellows was as follows (I translate 
roughly from the Latin): First and before all others any 
persons who are or shall be of the founder’s kin, if any such 
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there be, wherever they shall have been born, shall be admitted 
fellows, provided that they shall have been found fit and 
suitable ; and in default of such persons, etc., etc. The 
claims of the appellants to be elected fellows had been rejected 
by the college on the ground that their kinship with the founder 
was too remote. Wilmot, J., held that it was impossible to 
draw a line between eligible kin and non-eligible kin: all 
kin, however remote, were eligible. The importance of this 
case from the present point of view can be illustrated by 
reference to what Lord Greene in Re Compton said of the 
All Souls College case: ‘‘ The primary object of the founder 
in that case was to endow a college for the advancement of 
learning: the preference to his own kin was merely a method 
of giving effect to this intention. The validity of such 
dispositions [viz., ‘‘ founder’s kin” trusts] had never been 
questioned from remote ages and were not questioned in 
the case.” Lord Greene went on to refer to the university 
reforms of a century ago which abolished “ founder’s kin ’’ 
benefactions (but without, of course, affecting the principles 
on which such benefactions were, and are, regarded as good 
at law), and also to the other cases cited in Tudor, which do 
not, however, carry the matter any further than the All Souls 
case. 

In that case the requirement of public benefit was satisfied 
because the benefaction was open to the public at large, 
subject only to preference being given to founder’s kin “if 
fit and suitable.” The trust in Re Compton was quite 
different: ‘A gift for the education of descendants of named 
persons must be regarded as a family trust and not as one 
for the benefit of a section of the community, on any fair 
view of what that phrase may mean.”’ Lord Greene then 
went on to deal with the argument which I have already 
mentioned, that this particular trust should be regarded as 
a charitable trust because of the kind of education which it 
contemplated (fitness to serve God and the nation), and to 
reject it on the ground that if this kind of education could 
turn a private trust into a public one, so could many other 
kinds of education—e.g., education in science, a large number 
of trained scientists being an obvious advantage to the 
community. I mention this argument, and its rejection, 
here merely because at the close of this part of the judgment 
Lord Greene said this: ‘‘ Moreover, if the argument is right, 
it would mean that a testator could provide for the education 
of his family in perpetuity, thus, incidentally, obtaining 
relief from income tax, merely by adding to his bequest a 


direction that the kind of education to be provided is to be , 


such as will be calculated to make them God-fearing men and 
public-spirited subjects of the King—a direction which, as 
I have already pointed out, would cover the ordinary public 
school education.” 


“ Poor relations ” cases 

Lord Greene then went on to consider the “ poor relations ” 
cases. Since a decision of Lord Hardwicke’s in 1754 (Isaac 
v. Defriez (1754), Ambl. 595) it has been well established that 
a trust for the relief of poverty is a valid charitable trust 
even if the objects of the trust are limited to the founder’s 
kin. (The cases which establish this are anomalous, and 
could be reviewed in the House of Lords ; but in Oppenheim 
v. Tobacco Securities Trust Co., Ltd., Lord Simonds referred, 
with these cases in mind, to the unwisdom of casting any 
doubt on decisions of respectable antiquity in order to introduce 
a greater harmony into the law of charity as a whole.) Of 
the ‘“‘ poor relations ’’ cases, which it was sought to rely upon 
by analogy in Re Compton, Lord Greene said that, perhaps, 
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the relief of poverty was to be regarded as in itself so beneficial 
to the community that the fact that the gift was confined to 
a specified family could be disregarded: ‘‘ Whereas,” he went 
on, ‘‘in the case of an educational trust, where there is no 
poverty qualification, the funds may at any time be applied 
for the purpose of educating a member of the family for 
whose education ample means are already available, thus 
providing a purely personal benefit and one freed, incidentally, 
from the burden of income tax.”’ So much for the “ poor 
relations” cases generally. Particularly, it was held that they 
were not applicable by analogy to the trust in Re Compton, 
which, accordingly, failed as a charitable trust for lack of the 
fundamental requirement of benefit to the community or 
an appreciably important class of the community. 

Re Compton, then, is of no direct assistance so far as the 
immediate purpose is concerned. But the All Souls College 
case is: a trust for education does not lose its character as a 
charitable trust if among the general objects (members of 
the community at large) the trustees are directed to give 
preference to particular objects (members of a class of kin). 
This is still unquestionably good law (Re Koettgen’s Will 
Trusts ; Westminster Bank, Ltd. v. Family Welfare Association 
Trustees, Ltd. [1954] Ch. 252). 

In this recent case a testatrix gave her residuary trust 
fund to her trustees to be held as a fund for the promotion 
of commercial education (which she defined), and she directed 
that the income of the fund should be used for the purpose 
of assisting any persons of a designated description to educate 
themselves or to obtain tuition or experience to fit them for a 
higher or more successful commercial career than they might 
otherwise obtain. I have set out the nature of the education 
contemplated by the testatrix in some detail, but it was 
conceded (and in the view of the court, properly conceded) 
that the provision of such education was a proper charitable 
purpose. The decision would, therefore, have been the same 
if the testatrix had defined her object as merely the provision 
of education, or had specified some other kind of education. 
The persons eligible as beneficiaries were defined as British- 
born persons of either sex desirous of obtaining education for 
a higher commercial career but whose means were insufficient 
to obtain such education. Here again it was conceded (and 
properly, as the court said) that this reference to means did 
not constitute the trust a trust for the relief of poverty: it 
was, so far as its charitability went, a trust for the advance- 
ment of education or nothing. The testatrix finally directed 
that in selecting beneficiaries it was her wish that the trustees 
should give a preference to any employees of a certain named 
company or any members of the families of such employees, 
failing a sufficient number of whom the persons eligible should 
be any persons of British birth, as the trustees might select, 
provided that the total income to be available for benefiting 
the preferred beneficiaries should not in any year be more 
than 25 per cent. of the total available income for that year. 


A wish as imperative direction 


Upjohn, J., held this to be a valid charitable trust. He 
first construed the direction as to preference (expressed by 
the words “it is my wish’’) as an imperative direction ; it 
was, therefore, only when the preferred class failed that 
members of the public at large could benefit. As to the 
preferred class, the evidence was that at the date of the 
application to the court it numbered thirty-six (the fund 
amounted to some £40,000) ; the learned judge referred to 
the size of this class, and observed that the time might come 
when the company ceased to carry on business, and then 
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the whole of the fund would have to be applied for the benefit 
of the primary class, viz., British-born subjects desiring to 
obtain a higher commercial education. The trust was clearly 
a valid charitable trust without the direction as to the preferred 
class, and, in Upjohn, J.’s view, this direction did not deprive 
it of that character. It was at the stage where the primary 
class of eligible persons was ascertained that the question of 
the public nature of the trust arose and fell to be decided, 
and the will satisfied that requirement. It was quite 
uncertain whether the preferred class would exhaust in any 
year 25 per cent. of the income of the fund. (Viewed in this 
way, it is clear that this quantitative limitation had no 
influence on the decision.) 

Strangely enough, this case was argued, and consequently 
decided, without reference to the “ founder’s kin’”’ cases 
which had been examined so recently in detail in Re Compton 
(of which I have referred to the All Souls College case). This 
makes the decision in Re Koettgen’s Will Trusts all the stronger, 
as being a decision founded on principle alone. It is, of 
course, a decision on its own facts ; but it is a clear, indepen- 
dent authority for the proposition which the earlier “ founder’s 
kin ’’ cases established, viz., that a trust for the advancement 
of education is none the less a valid charitable trust if the 
trustees are directed to give preference to members, if other- 
wise suitable, of a class of persons defined by their relationship 
to the founder or settlor. 


Application of income for specified purpose only 

The trust in Re Koettgen’s Will Trusts was a trust to apply 
the income of the fund only for the specified purpose. It 
would, semble, have equally constituted a valid charitable 
trust if the trustees had been directed or empowered to apply 
the capital of the fund for the specified purpose: see Re 
Scarisbrick ; Cockshott v. Public Trustee [1951] Ch. 622. 
That was a case of a trust to distribute capital among 
poor relations which could only be upheld if it constituted 
a charitable trust. Roxburgh, J., held that the “ poor 
relations ’’ cases applied only if the trust was an income 
trust, i.e., a permanent trust, and did not apply to trusts 
for immediate distribution of capital. The Court of Appeal 
held, on a review of the authorities, that the authorities 
did not justify such a distinction between permanent trusts 
and trusts for immediate distribution ; moreover, the “ poor 
relations " cases were already anomalous, and if they were to be 
qualified in this way, a further anomaly would be introduced. 
There can be no real doubt, therefore, that income and capital 
trusts stand, for this purpose, on precisely the same footing 
so far as trusts for the relief of poverty are concerned, and 
there is no suggestion anywhere that any different rule should 
apply in the case of any other charitable trusts. 

Thus, it seems that a trust to apply either the capital 
or the income, or at the trustees’ discretion both the 
capital and the income, of a fund for the purposes of education 
constitutes a valid charitable trust if the primary class of 
objects is the community at large or (as in Re Koettgen’s 
Will Trusts) are appreciably important sections of it, but 
the trustees in selecting objects are directed to select in the 
first place members of a restricted class, such as relatives, 
if otherwise suitable. ‘‘ Founder’s kin” trusts may be dead 
in the universities, victims of legislative reform; they are 
by no means dead in the law of charitable trusts. The tax 
advantages to which Lord Greene referred in Re Compton 
are not, therefore, beyond the reach of the settlor of to-day, 
if he models his trust on the precedents mentioned in this 
article, “ABC” 
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Landlord and Tenant Notebook 
LANDLORD’S 


WHEN the Court of Appeal held, in Warner v. Sampson 
1959} 2 W.L.R. 109 (C.A.); p. 91, ante, that a general 
denial in a tenant’s pleading did not work a forfeiture on the 
ground of disclaimer of title, Lord Denning endorsed a state- 
ment made by Lord Atkin in his speech in United Australia, 
Ltd. v. Barclays Bank, Ltd. [1941] A.C. 1: ‘“‘ When these 
ghosts of the past stand in the path of justice, clanking 
their medieval chains, the proper course for the judge is 
to pass through them undeterred.” Earlier in his judgment 
(for comment thereon, see p. 126, ante) Lord Denning had 
pointed out that tenants no longer owe homage to their 
landlords ; no longer swear allegiance, etc.; the tenant’s 
“rights and duties are defined by the lease.”’ 


What I propose to discuss in this article is the effect of 
clauses in leases which confer quasi-judicial or quasi-legislative 
authority on a landlord. For Lord Denning’s statement 
implies that, on the face of it at least, a tenant can of his 
own free will subject himself to obligations to respect his land- 
lord’s judgment and will, which a court of law cannot ignore, 

I have in mind three types of clause. Firstly, one by which 
a tenant covenants or agrees not to permit or suffer anything to 
be done in or upon the demised premises or any part thereof 
which in the opinion (or “ discretion ’’) of the landlord may 
be or become a nuisance or annoyance or cause damage or 
inconvenience to the landlord or the tenants or occupiers of 
neighbouring houses. Secondly, a covenant or agreement—to 
be found in many tenancies of flats—by which the tenant 
agrees not only to observe regulations set out in the schedule 
but also agrees that any of those regulations may be altered 
by the landlord when he thinks necessary (the clause generally 
goes on to provide for written notice of any change). Thirdly, 
similar leases sometimes provide that any dispute that may 
arise between tenants in respect of the use of the building 
shall “ be referred to the landlord for settlement.”’ 


The object is, no doubt, in each case, the saving of argument. 
If the landlords in Frederick Platts Co., Ltd. v. Grigor (1950), 
66 T.L.R. (Pt. 1) 859 (C.A.), who sought to recover possession 
from a protected tenant on the ground that she had been guilty 
of conduct which was a nuisance or annoyance to adjoining 
occupiers (Rent, etc., Restrictions (Amendment) Act, 1933, 
Sched. I (6)), had had the benefit of a clause of the type 
first mentioned, they might not have lost their case, as they 
did, by reason of failure to call evidence by adjoining occupiers. 
The conduct complained of was immoral behaviour; the 
deputy county court judge held that he could not infer 
nuisance or annoyance; the Court of Appeal held that he 
could have, but (though Denning, L.J., would have ordered 
a new trial) dismissed the appeal. 


Discretion 


If a landlord entitled to the benefit of a covenant against 
nuisance of the type mentioned were to take it into his head 
that the playing of chess were a nuisance or annoyance or 
caused damage, etc., would the “in the opinion ”’ or “ in the 
discretion ” make his decision unassailable ? Taking “ discre- 
tion ’’ first; we are all familiar with the limits of judicial 
discretion. Where any authority is given a discretion by 
law, there is ample support for the proposition that the exercise 
thereof can be challenged. At the close of the sixteenth 
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century, the question arose in Rooke’s Case (1598), 5 Co, 
Rep. 99), a replevin action brought by one whose goods had 
been distrained for a rate levied, under 6 Hen. VIII, cap. 5, by 
Commissioners whose functions were the maintainance of 
anti-flood walls along the estuary of the Thames. The 
complaint was of unfair assessment, and one of the resolutions 
of the Court of Common pleas laid it down that “‘ the Commis- 
sioners ought to tax all who are in danger of being damaged 
by the non-repair”’ and “notwithstanding the words of the 
commission give authority to the Commissioners to do accord- 
ing to their discretions, yet their proceedings ought to be 
limited and bound within the rule of reason and law. For 
discretion is a science and understanding to discern between 
falsity and truth, between wrong and right, between shadows 
and substance, between equity and colourable glosses and 
pretences, and not to do according to their wills and private 
affections.” 

The more florid language of this resolution is not likely 
to be repeated in the reign of the second Elizabeth, but 
it is doubtful whether the principle could be applied where the 
discretion is one conferred not by statute but by agreement 
with the person affected. The tenant has, as it were, estopped 
himself from querying the landlord’s ability to discern between, 
etc., and has agreed to abide by a decision though motivated 
by will and private affection. Perhaps the nearest he could 
get to meeting the landlord’s allegation would be in reliance 
on Doe d. Baker v. Jones (1848), 2 C.K. 743, where a tenant had 
covenanted to do certain repairs to the satisfaction of the 
landlord. The surveyor seems to have been a fastidious 
one. Pollock, C.B., held that it would be enough that he 
ought to have been satisfied. While the example I suggested 
is admittedly fanciful, and in practice a landlord is unlikely to 
succeed in recovering damages, obtaining an injunction, 
or forfeiting the lease on the ground of breach of covenant by 
playing chess which was, in the discretion of the landlord, 
a nuisance, there are circumstances in which the answer to 
the question might be more important. I may mention a 
recent utterance by Sir Thomas Beecham not connected 
with the interpretation of covenants against alienation 
(Russell v. Beecham [1924] 1 K.B. 525 (C.A.))—which was 
to the effect that he preferred the noise made by pneumatic, 
drills outside his hotel to that of some music. 


Opinion 


The covenant against nuisance which I have cited may, 
and the covenant authorising change of regulations does, 
enable a landlord to act on his opinion—if we take the “ he 
thinks necessary ’’ to be the equivalent of “ it is in his opinion 
necessary.” It is possible that in this case the nature and 
scope of the regulations concerned might be invoked if, again 
to take a fanciful example, a landlord were suddenly to 
notify his tenants that dustbins were to be taken out or 
coal taken in between the hours of 3 a.m. and 4 a.m. only ; 
but the question would be raised whether it is open to the 
tenant to argue that, because no sensible person would think 
the change necessary, the landlord cannot be believed when he 
says that he thinks it is. 

Here again, I know of no decision in point ; but the position 
is reminiscent of that gone into in Liversidge v. Anderson 
[1942] A.C. 206 (and occupying more than seventy-six pages 

[continued on p. 993 
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CHARITABLE ORGANISATIONS 


WHICH MAKE THEIR APPEALS IN THIS JOURNAL 


A 


Ada Cole Memorial Stables, 5 Bloomsbury Square, W.C.1. Help 
urgently needed for the rescue of aged, unfit and ill-treated horses, 
ponies and donkeys. 

Adoption Committee or Aid to Displaced Persons, The, 227 Edgware Road, 
London, W.2. Aims to rehabilitate and resettle the Displaced Persons 
left behind in Germany after the War, by giving them tools for a 
trade, technical training and home of their own. 

Aid to European Refugees, 15 Beauchamp Place, London, S.W.3 
Provides individual grants for resettlement, furniture, education and 
medical care for displaced persons, victims of war and persecution in 
Germany, Austria and Italy. 


Army Benevolent Fund, 20 Grosvenor Place, London, S.W.1. 
to secure more efficient aid and support for military charities. 
£2,500,000 has already been allocated in grants to these funds. 


Association of Retired Naval Officers, 7 Mansfield Street, W.1. Founded 
1925, as an organisation for mutual help amongst retired regular 
officers of the R.N. and R.M. The A.R.N.O. Charitable Trust was 
founded in 1933 to relieve poverty or distress among such officers, 
their families and dependants, to maintain an Employment Bureau 
and to make grants for education. Funds come from donations, 
covenanted subscriptions and legacies. 


Instituted 
Nearly 


B 


Bible Lands Mission Aid Society, The, 230AE Coastal Chambers, 
172 Buckingham Palace Road, S.W.1. The only society supporting 
missionary and relief work in the lands of the Bible. Missions receive 
grants: special funds are opened for victims of earthquake and similar 
catastrophes in the lands of the Bible. 

Bow Mission, 3 Merchant Street, London, E.3. Maintains a Home of 
Rest for sick, convalescent and needy old folk. Work includes 
gga of Christmas cheer, country holidays for children and old 
olk 

Bristol Hospitals Fund (Inc.), The, Royal London Buildings, 42 Baldwin 
Street, Bristol, 1. A Trust Corporation acting as the central fund for 
amenities for hospital patients, medical research and medical charities 
in the West of England. 

British and Foreign Bible Society, 146 Queen Victoria Street, London, 
E.C.4. Exists for the wider circulation of the Holy Scriptures without 
note or comment. In this enterprise it unites Christians of almost 
every communion. 

British Council for Rehabilitation, The, Tavistock House (South), 
Tavistock Square, London, W.C.1, is concerned with all aspects of 
physical and mental disability. Provides a Training Bureau for 
between 800 and 1,000 patients per annum who are trained for a 
resumption of work in industry and commerce. Engages in research 
and conferences in the whole field of rehabilitation. 


British Deaf and Dumb Association, 21 Queen Street, Paisley. Maintains 
a home for the aged and infirm deaf and dumb; provides financial 
assistance for those in need and also for missions and welfare societies. 


British Diabetic Association, The, 152 Harley Street, London, W.1. 
Money is urgently needed for diabetic research and for helping elderly 
and child diabetics. Please assist the British Diabetic Association in 
this good work. 

British Epilepsy Association, The, 27 Nassau Street, London, W.1. The 
only society dealing with the welfare of epileptics and seeking to create 
a more enlightened public opinion towards their condition. 


British Home and Hospital for Incurables, Streatham, S.W.16. Provides 
the benefits of home life and treatment to 100 incurable invalids at 
Streatham, and also provides life pensions for 100 others able to be 
with friends or relatives. 

British Legion, Pall Mall, London, S.W.1. Finances the British Legion's 
welfare, benevolent and rehabilitation work among ex-Servicemen and 
women of ALL ranks, ALL Services, ALL wars, and their dependants. 

British Limbless Ex-Service Men’s Association, Midland Bank Limited, 
89 Charterhouse Street, E.C.1. Provides assistance to all limbless 
ex-Service men in all matters connected with welfare and employment. 

British Red Cross Society, 14 Grosvenor Crescent, London, S.W.1. Part 
of a world wide organisation which has over 127,000,000 members in 
84 countries. Takes no account of race, creed or political consideration ; 
it is a power for good in a troubled world. 


British Sailors’ Society, 680 Commercial Road, London, E.14. Maintains 
Residential Clubs and Canteens in ports around coasts of United 
Kingdom and Eire, and overseas. Assistance for sailors and families. 


British Union for the Abolition of Vivisection, Inc., 47 Whitehall, S.W.1 
To obtain the prohibition of all experiments upon living animals now 
being performed under the Cruelty to Animals Act, 1876. 


C 

Caxton Convalescent Home, | Gough Square, London, E.C.4. For men 
and women over 15. The only Convalescent Home for the Printing 
and Kindred Trades situated at Limpsfield, Surrey. 

Central Council for the Care of Cripples, 34 Eccleston Square, London, 
S.W.I. A_ national voluntary organisation founded to protect the 
interests of all who are crippled. 

Charterhouse Rheumatism Clinic, 54/60 Weymouth Street, London, W.| 
and Gants Hill, Ilford, and Birdhurst Road, South Croydon. Diagnosis 
and treatment, the welfare of the patient and research. Patients pay 
according to their means. Relies on donations and legacies to cover 
loss. 

Chest and Heart Association, The, Tavistock House North, Tavistock 
Square, London, W.C.1. A voluntary body seeking to prevent and 
control tuberculosis and disease of the chest and heart by research, 
education and propaganda. 

Children’s Aid Society, 55(F) Leigham Court Road, London, S.W.16 
Seeks to give a chance in life to the neglected and unwanted child. 
The society is doing important and far-reaching work in placing 
children in happy homes. 

Children’s Special Service Mission and The Scripture Union, 5 Wigmore 
Street, W.1. For nearly a century, and through many activities at 
home and overseas, has fostered the habit of daily Bible reading and 
led children and young people in a firm personal faith in Christ. 

Christian Action, 2 Amen Court, E.C.4. Exists to stimulate Christians 
of all denominations, and others who respect the teaching of Christ, 
to understand the bearing of the Gospel principles on the problems of 
society, and then, both individually and corporately, to work for the 
application of those principles in local, national and international life 

Church Army, 55 Bryanston Street, London, W.1. Carries on a great 
programme of evangelistic and social work which meets almost every 
phase of human need from babyhood to old age. 

Church Missionary Society, 6 Salisbury Square, London, E.C.4. Carries 
the Gospel to the non-Christian world. Helps to spread Christian 
education in Africa and the East. Is the largest medical missionary 
venture. 

Church of England Soldiers’, Sailors’ and Airmen’s Clubs, 537 Grand 
Buildings, Trafalgar Square, W.C.2. Provide refreshments, comforts, 
recreation and rest to all denominations of the three Services, overseas 
and in garrisons at home. Funds urgently needed for new clubs. 

Clapton Mission, 65 Elderfield Road, London, E.5. Provides holiday 
accommodation for old-age pensioners, convalescents and children 
from East London. 7 

Clergy Orphan Corporation, 5 Verulam Buildings, Gray's Inn, W.C.! 
Founded over 200 years ago to maintain, educate and clothe fatherless 
children of the clergy of the Church of England and the Church in 
Wales. 

Commonwealth and Continental Church Society, 7 York Buildings, The 
Adelphi, London, W.C.2. Exists for the purpose of supplying the 
ministrations of the Church to our fellow-countrymen abroad, especially 
in pioneer parts of the Empire, including Western Canada, Australasia, 
British East and West Africa, and India. 

Council of Justice to Animals and Humane Slaughter Association, 42 Old 
Bond Street, W.1!. Promotion of humane methods of slaughter 
Introduction of reforms in slaughterhouses and cattlemarkets. 

Cripples Help Society (Manchester, Salford and North-West England), 
5 Cross Street, Manchester, 2. A voluntary society engaged in work 
for the welfare of the physically handicapped and disabled. 


D 


Distressed Gentlefolk’s Aid Association, Vicarage Gate House, London, 
W.8. For the relief of British gentlepeople in distress. Makes 
weckly grants to over 300 pensioners, mostly aged and infirm 
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Dockland Settlements, (H.Q. office) 164 Romford Road, Stratford, E.15. 
A voluntary organisation concerned with the mental, physical and 
spiritual welfare of those living in the Dock areas. Undertakes 
educational, recreational and religious activities, and organises clubs 
for all ages and both sexes, from young children and adolescents to 
Old Age Pensioners. Holiday Home for the needy at Herne Bay, Kent. 


Dr. Barnardo’s Homes, Barnardo House, Stepney Causeway, London, E.1. 
Supports 7,000 boys and girls. Over 141,000 children rescued in 86 years. 
No destitute child every refused admission. 


E 


East End Mission, 583 Commercial Road, Stepney, London, E.1!. 
Evangelistic and social work conducted from 7 centres; with hostel for 
nearly 40 young people, holiday home at Westcliff-on-Sea, and country 
playing fields at Lambourne End, Essex. 


Empire Rheumatism Council, Faraday House (N.4), Charing Cross Road, 
W.C.2. To organise research into the causes and means of treatment 
of rheumatism, arthritis, fibrositis and allied diseases. 


Ex-Services Mental Welfare Society, 37-39 Thurloe Street, London, S.W.7. 
The only voluntary specialist organisation supplementing the work of 
the State, exclusively for men and women of H.M. Forces. 


F 


Family Welfare Association, 296 Vauxhall Bridge Road, S.W.1. Provides 
a service of advice and guidance in personal and family problems. 
Initiates and conducts research in social problems, particularly affecting 
family life. 

Fellowship Houses Trust, Clock House, Byfleet, Surrey. A Charitable 
Trust and Housing Association founded in 1937 to provide guest houses 
and flatlets for aged people of both sexes including married couples 
of low income. 

Florence Nightingale Hospital, 19 Lisson Grove, London, N.W.1. 
Provides medical and surgical treatment for ladies of limited means 
and those of the professional classes. The hospital is neither controlled 
nor supported by the State. 


Friend of the Clergy Corporation, 15 Henrietta Street, London, W.C.2. 
Provides permanent pensions for elderly widows and orphan maiden 
daughters of the clergy in straitened circumstances. 


Friends of the Poor & Gentlefolk’s Help, 42 Ebury Street, London, S.W.1. 
Assistance given to all classes in distress. Gentlefolk’s Help provides 
Homes for elderly gentlepeople and gives pensions. 


G 


Gardeners Royal Benevolent Institution, The, 92 Victoria Street, S.W.1. 
Founded in 1939. Assists gardeners whose earnings cease from old 
age, infirmity or illness. Help is given where it is found impossible 
to continue living in their own homes. 


Gentlewomen’s Work and Help Society (Inc.), 1 Ridgefield, King Street, 
Manchester, 2. Helps gentlewomen of all ages resident in all parts of 
the British Isles. 


Greater London Fund for the Blind (incorporating United Appeal for the 
Blind), 2 Wyndham Place, London, W.!. The central organisation 
in London raising money for societies and associations engaging in 
services to the civilian blind. 

Grenfell Association of Great Britain and Ireland, 66 Victoria Street, S.W.1. 
Over sixty years ago Wilfred Grenfell discovered that no medical or 
social service existed for the fishermen living along the remote and 
sub-arctic coast of Labrador and Northern Newfoundland. He spent 
forty-three years among the fishermen and to-day the Mission maintains 
4 hospitals and a sanatorium, 8 nursing stations, | children’s home, 
2 boarding schools, 1 day school, 1 supply vessel, 2 hospital ships and 
agricultural and Grenfell industries at all stations. 


Guide Dogs for the Blind Association, 81 Piccadilly, London, W.!. The 
only organisation in Britain which trains and provides dogs to guide 
blind people. It is training with guide dogs men blinded in the War, 
and has a long waiting list of civilian blind, both men and women. 

Guild of Aid for Gentlepeople, 280A Earls Court Road, London, S.W.5. 


Gives help by regular allowances, and in emergencies, to men and 
women of gentle birth, too old or too infirm to support themselves. 


H 


Haemophilia Society, The, 94 Southwark Bridge Road, London, S.E.1. 
To provide a fellowship for haemophilics, to give advice on their 
problems and to safeguard their social and economic interests. To 
promote the study of the cases and treatment of haemophilia and 
similar conditions. 
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Harrison Homes, 49 St. James’s Gardens, London, W.11!. Founded in 
1869. Eighteen Homes maintained for elderly people who have 
spent their lives in the service of others. Residents each have their 
own room, provide their own furniture and live independently. This 
Charity depends on voluntary subscriptions and legacies for the 
continuation of the work. 


Home of Rest for Horses, Westcroft Stables, Boreham Wood, Herts. 
To enable the poorer classes to procure rest and skilled treatment for 
their ponies and donkeys when such care is needed. 


Homes of Rest for Gentlewomen, 26 Warwick Road, London, S.W.5. 
Maintains residential Homes in Cheltenham, Clevedon and South- 
bourne for elderly gentlewomen with incomes under £250 per annum. 
Nursing Fund to care for residents too infirm or ill to remain in the 
Homes. 


Homes for Working Boys in London, 15 Champion Hill, S.E.5. Homes in 
the charge of wardens and matrons maintained for homeless boys, 
15 to 18 years of age, from all parts of the country, in work or requiring 
work in London. 


Hostel of God, The, Clapham Common, S.W.4. Seventy-five beds. 
The sole purpose of this independent hospital is the care (without charge) 
of those who are in the very last stages of a fatal disease (97% cancer). 


I 


Imperial Cancer Research Fund, Royal College of Surgeons of England, 
Lincoln’s Inn Fields, London, W.C.2. A centre for research and 
information on cancer, and carries on continuous and systematic 
investigations. 


Infantile Paralysis Fellowship, Rugby Chambers, Great James Street, 
W.C.1. To associate in fellowship sufferers from poliomyelitis; to 
find means of training members to be self-supporting; to alleviate the 
loneliness of friendless sufferers and to bring those who need advice 
or assistance into contact with available sources of help and to promote 
research into polio. 


Institute of Cancer Research: Royal Cancer Hospital, 
London, S.W.3. 
laboratories. 


| ; ; Fulham Road, 
Intensive research is carried out in the Institute’s own 
The Institute is not nationalised and can accept legacies. 


J 


J.N.F. Charitable Trust, 65 Southampton Row, W.C.1. Promotes 
charitable objects in ISRAEL and in particular, helps to settle Jewish 
refugees in the land of Israel. 


John Groom’s Crippleage, 37 Sekforde Street, London, E.C.1. Trains 
and employs crippled women and girls in high-class artificial flower 
making. Accommodation provided in homely hostels. 


K 
King Edward’s Hospital Fund, 34 King Street, London, E.C.2. Not 


directly affected by the National Health Service Act. It can assist new 
developments of great promise not included in Health Service. 


L 


League against Cruel Sports, The, 58 Maddox Street, London, W.1. 
The leading society which campaigns for better treatment for wild 
animals. 


London Association for the Blind, 88/92 Peckham Road, London, S.E.15. 
A Voluntary Organisation helping the blind in both London and the 
Provinces. Training and employment; homes and _ hostels; self- 
contained flats; benevolent and pensions fund. 


London City Mission, 6 Eccleston Street, London, S.W.1. 
200 missionaries in door-to-door visitations, etc. Mission Halls in 
many parts of London. Has holiday home for its own workers. 


London Missionary Society, The, Livingstone House, 42 Broadway, 
Westminster, S.W.1, founded 1795 to proclaim the glorious Gospel 
in all the world, without denominational emphasis. To-day supported 
mainly by Congregationalists. Urgently needing greater support. 


London Police Court Mission, 2 Hobart Place, London, S.W.1. Provides 
a home and a hostel for boys on probation, a similar hostel for girls 
on probation and a home for children who have been ill-treated or 
criminally assaulted. It is also responsible for an approved school 
for boys and one for girls, a hostel for candidates in training for the 
Probation Service and an assistance department. 


London Solicitors and Families Association, The, ‘‘ Maesgwyn,”’ Glaziers 
Lane, Normandy, Surrey. Financial relief for necessitous members 
and their families and dependent relatives of deceased members, and 
necessitous solicitors not members. 


Maintains 
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Marie Curie Memorial Foundation, 124 Sloane Street, S.W.1. Established 
1948. Isa voluntary organisation covering all the problems associated 
with cancer, and has helped many thousands of cancer sufferers through 
its 5 residential Homes and nation-wide welfare and relief services. 
This year 3 new Homes will, between them, provide nearly 200 more 
beds. The Foundation’s Homes are the only ones in this country 
opened specially for cancer patients. 


Methodist Homes for the Aged, | Central Buildings, London, S.W.1. 
Maintains 11 large Methodist Homes which are homes in the warmest 
ae ig sense of the word. Present accommodation is for 250 
residents. 


Methodist Ministers Housing Society, Ltd., 1 Central Buildings, London, 
S.W.1. This Society has been officially appointed by the Methodist 
Conference to take responsibility for providing suitable housing 
accommodation on retirement for supernumerary Methodist Ministers, 
and for Minister’s widows, at rents which they can afford from their 
slender pensions. 


Methodist Missionary Society, 25 Marylebone Road, London, N.W.1. 
Founded 1786. For the work of world Evangelism through preaching, 
teaching and healing. 


Miss Sheppard’s Annuitants’ Homes, !2 Lansdowne Walk, London, W.11. 
To give a real home to gentlewomen in good health, aged 60 to 75 
on entry, with small assured incomes. 


Miss Smallwood’s Society, Lancaster House, Malvern. Assists ladies in 
poor circumstances without distinction of creed by monthly pensions. 
Has monthly pension list of over 390. Gives grants in deserving cases. 


Mission to Lepers, 7 Bloomsbury Square, London, W.C.1. Has 117 
centres for sufferers from leprosy and healthy children of leper parents. 
Provides Christian teaching at several public leprosy centres. 


Missions to Seamen, 4 Buckingham Palace Gardens, London, S.W.1. 
Maintains 85 stations at home and overseas with port staff. Institutes 
and launches. All seamen welcomed. 


Moravian Missions, 32 Great Ormond Street, London, W.C.1. Oldest 
to heathen, first to Jews, first to send out medical missionaries, first to 
lepers. 

Multiple Sclerosis Society, 10 Stratford Road, London, W.8. The 
Society co-operates with the medical profession to encourage research 
into the cause and cure of Multiple (Disseminated) Sclerosis, and 
establishes Research Fellowships in Multiple Sclerosis and Allied 
Nervous Diseases. Through its many branches it promotes the help 
and welfare of those who have Multiple Sclerosis. 


Musicians’ Benevolent Fund, St. Cecilia’s House, 7 Carlos Place, London, 
W.1. Disburses thousands of pounds annually to unemployed, sick 
and aged professional musicians. Also maintains a_ beautiful 
convalescent Home at Westgate-on-Sea, Kent. 


N 


National Association of Boys Clubs, 17 Bedford Square, London, W.C.1. 
A voluntary organisation which helps boys to become decent men by 
means of the Club Method. Imaginative courses provided for adult 
leaders, helpers and boys. 


National Association of Discharged Prisoners’ Aid Societies (Inc.), 
66 Eccleston Square, London, $.W.1. Promotes co-operation amongst 
certified D.P.A. Societies. Administers private gifts for special cases. 


National Association for the Paralysed, | York Street, Baker Street, 
London, W.1. To promote and further the interests of the paralysed 
by passing on information essential to their well-being, including 
technical information, suggestions as to the best means of overcoming 
particular disabilities, and advice on benefits and help available from 
Government Departments, local authorities and voluntary organisations. 


National Canine Defence League, 10 Seymour Street, London, W.1. 
Maintains animal clinics with full hospital service. Provides homes 
for unwanted dogs, veterinary aid for working sheepdogs, dog licences 
for the blind, disabled and aged. 


National Children’s Home, Highbury Park, London, N.5. Helps children 
deprived of a normal home life. Forty branches. Over 3,000 girls 
and boys cared for and nearly 36,000 benefited. 


National Library for the Blind, 35 Gt. Smith Street, London, S.W.1. 
The library possesses 289,985 volumes in embossed type and is free 
to blind readers. 1,500 volumes issued daily by post. 


National Playing Fields Association, The, 71 Eccleston Square, London, 
S.W.1. Since its inauguration in 1925 it has distributed £1,231,765, 
thus helping to provide playing fields and children’s playgrounds for 
all sections of the community. 

National Society for Cancer Relief, 47 Victoria Street, London, S.W.1. 


Assists poor persons suffering from cancer and those needing nursing 
or other special facilities. Provides blankets, clothing, fuel for patients. 
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National Society for the Prevention of Cruelty to Children, Victory House, 
Leicester Square, London, W.C.2. Saves children from mental and 
physical ill-treatment and neglect. The Society also advises and helps 
parents concerning problems that have arisen in regard to their children’s 
well-being. 

National Spastics Society, The, 28 Fitzroy Square, London, W.1!. The 
objects of the Society are to promote facilities for the treatment, 
education and vocational training of spastics, who are crippled as a 
result of injury to brain tissues before, during or after birth. In order 
to meet the desperate needs of spastics, among whom there are about 
10,000 children, it seeks within the limits of its income to establish 
clinics, schools and sheltered workshops. 

National Trust for Places of Historic Interest or Natural Beauty, 42 Queen 
Anne’s Gate, London, S.W.1. Under special Acts acquires and holds 
inalienably for benefit of nation lands and buildings of interest or beauty. 
Special obligations to preserve animal and plant life. 

Nurses Memorial to King Edward VII, 15 Buckingham Street, Strand, 
London, W.C.2._ A voluntary organisation founded in 1912 to provide 
a home or homes for elderly retired nurses. 


Oo 


Oxford Committee for Famine Relief, 17 Broad Street, Oxford. Collects 
money and clothing and re-distributes where needs are greatest, on 
a non-sectarian basis. Also accepts effects of any kind for sale in 
gift shop. 


P 


People’s Dispensary for Sick Animals, P.D.S.A. House, Clifford Street, 
London, W.1. Established to provide free treatment for sick and 
injured animals of the poor through its 80 dispensaries, 11 hospitals 
and 18 caravan dispensaries and 14 ambulances in the United Kingdom 
and Overseas. 

Pestalozzi Children’s Trust Village, The, Sedlescombe, Battle, Sussex, 
is maintaining two British houses in the international Pestalozzi 
Children’s Village at Trogen, Switzerland, and establishing a similar 
international children’s village in this country for needy children from 
Europe and the Commonwealth. 

Professional Classes Aid Council, 20 Campden Hill Square, London, W.8. 
Relief of distress amongst professional classes and their dependants 
resulting from causes beyond individual control. 


Q 


Queen Elizabeth’s Training College for the Disabled, Leatherhead, Surrey. 
To train physically disabled persons for absorption into normal 
industry. 


R 
Reedham School, Purley, Surrey. Maintains and educates 250 needy 
children. Boys and girls are received from early infancy until 11 years 


and retained until 16. They are admitted by presentation, purchase 
or election. 

Reed’s School, London Orphan School and Royal British Orphan School, 
32 Queen Victoria Street, London, E.C.4. Boarding school for 
fatherless children. Secondary Grammar School education. 


Rheumatism, sce Charterhouse Rheumatism Council. 


Royal Agricultural Benevolent Institution, Vincent House, Vincent Square, 
London, S.W.1. The only national organisation for the relief of 
disabled and aged members of the farming community. 


Royal Air Force Benevolent Fund, 67 Portland Place, London, W.1. 
Exists primarily to help those disabled while flying and the dependants 
of those killed, and specially assists in education of children by trying 
to give them the education which might reasonably have been provided 
by their fathers who have been taken from them. 


Royal Association in Aid of the Deaf and Dumb, 55 Norfolk Square, 
London, W.2. Not in receipt of State aid. Ministers to the spiritual 
and material needs of the deaf and dumb. 


Royal College of Surgeons of England, Lincoln's Inn Fields, London, W.C.2. 
One of the leading centres of surgical research and study. Is expanding 
and increasing its programme of research and education. 

Royal Commonwealth Society for the Blind, 121 Victoria Street, London, 
S.W.1. Seeks to destroy the sources of blindness; to provide eye clinics 
and to care for and educate the blind people of the Colonial Empire. 


Royal Commonwealth Society, The, Northumberland Avenue, London, 
W.C.2. To promote the increase and diffusion of knowledge respecting 
the peoples and countries of the Commonwealth; to maintain the best 
traditions of the Commonwealth; to foster unity of thought and action 
in relation to matters of common interest. 





992 [Vol. 103] 


Royal Humane Society, Watergate House, York Buildings, Adelphi, 
London, W.C.2. To award persons for gallantry in saving and 
attempting to save, life from drowning, etc. 


Royal London Society for the Blind, The, 105/9 Salusbury Road, London, 
N.W.6. Patron: Her Majesty the Queen. The Society’s work, which 
includes the education and vocational training of blind children and 
adults, is still dependent on the generosity of the public. There is a 
great need for continued financial support. Registered in accordance 
with the National Assistance Act, 1948. 


Royal Merchant Navy School, Bearwood, Wokingham, Berks. A school 
for the sons and daughters of merchant seamen deceased, or of seamen 
who through illness or infirmity have left the sea. 


Royal National Institute for the Blind, 224 Gt. Portland Street, London, 
W.1. A voluntary organisation serving 81,000 blind of England and 
Wales, and the blind in many parts of the British Empire. 


Royal National Life-Boat Institution, 42 Grosvenor Gardens, S.W.1. 
Its objects are the rescue of life from shipwreck round the coasts of 
Great Britain and Ireland by providing and maintaining the life-boat 
fleet and equipment; by rewarding life-boat crews and other helpers 
and compensating them for injury on service. 


Royal National Mission to Deep Sea Fishermen, 43 Nottingham Place, 
London, W.1. Established to preach the Word of God to fishermen 
and their families and in every way possible to promote and minister 
to their spizitual and temporal welfare. Is not State aided. 


Royal Naval Benevolent Society, 1 Fleet Street, E.C.4. Gives financial 
assistance to officers of the Royal Navy and Royal Marines and their 
dependants. 


Royal Normal College for the Blind, Albrighton Hall, Broad Oak, 
Shrewsbury, and Rowton Castle, Near Shrewsbury. A selective school 
for boys and girls between the ages of 12 and 16 years. Training 
departments in music, piano tuning, typewriting. 


Royal Sailors Rests, 31 Western Parade, Portsmouth. Provides food, 
beds, recreation for sailors when ashore in Portsmouth and Devonport. 
Temperance principle—gospel services. Destroyed in 1941. Con- 
tinuing in temporary premises. New buildings planned. 


Royal Society for the Prevention of Cruelty to Animals, 105 Jermyn Street, 
St. James’s Street, London, S.W.1. Works unceasingly for the 
encouragement of kindness to animals. There would be less cruelty 
if there were more R.S.P.C.A. Inspectors, less unnecessary suffering 
if there were more R.S.P.C.A. clinics. 


Royal Society for the Protection of Birds, 25 Eccleston Square, London, 
S.W.1. Protects wild bird-life in Great Britain through education, 
especially amongst young people; by maintaining bird-sanctuaries 
and wardens, and actively crusading against the increasing threat to 
their existence. 


Royal Society of Medicine, 1 Wimpole Street, London, W.1. The world’s 
most comprehensive medical society, providing services for doctors 
and research workers which cover the whole field of clinical medicine. 


Royal United Kingdom Beneficent Association, 13 Bedford Street, W.C.2. 
Primarily to grant annuities to any gentlefolk in British Isles over 65 
and in straitened circumstances; or over 40 but who through ill health 
are unable to earn their own livelihood. 


Ss 


Sailors Childrens Society, The, Newland, Hull. Founded in 1921, the 
Society has cared for over 6,000 seamen’s orphaned children. Where 
practicable, financial support is given to widows so they may keep 
their children at home. Children are admitted to the Society’ s homes 
at Newland with a minimum of formality and regardless of race or creed. 


Salvation Army, 113 Queen Victoria Street, London, E.C.4. Preaches 
Christianity in Action from 20,000 centres in 89 countries and colonies. 
Has 26,747 officers and 102,607 unpaid officers. 


Scottish Society for the Prevention of Vivisection, The, 10 Queensferry 
Street, Edinburgh, 2. Objects: The protection of animals from cruelty, 
the prevention of infliction of suffering and the abolition of vivisecticn. 


Searchlight Cripples’ Workshops, Mount Pleasant, Newhaven, Sussex. 
A home and workshop for young men too badly crippled for acceptance 
by Ministry of Labour training establishments for the physically 
handicapped. 

Shaftesbury Homes and ‘“ co sng ” Training Ship. Headquarters: 
164 Shaftesbury Avenue, London, W.C.2. Maintains and trains poor 
boys and girls and gives them a hundred per cent. chance in life. Many 
old Arethusa boys have attained Commissioned Rank. Girls are 
prepared for household duties and nursing. 


Shaftesbury Society, John Kirk House, 32 John Street, London, W.C.1. 
Founded in 1844 as the Ragged School Union. Renders Christian 
social services to poor and crippled children and their parents in the 
neediest areas of London. 
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Shipwrecked Fishermen and Mariners’ Royal Benevolent Society, 16 Wilfred 
Street, London, S.W.1. Their object is to feed, clothe, assist and send 
home and replace the losses of shipwrecked fishermen. 


Society for the Propagation of the Gospel, 15 Tufton Street, Westminster, 
London, $.W.1. Evangelistic, educational and medical missionary 
work both for our own people and non-Christian people in 48 overseas 
dioceses. 


Society of Promoting Christian Knowledge (S.P.C.K.), Holy Trinity 
Church, Marylebone Road, W.1. Founded 1698. Publishes Christian 
literature in 100 languages for use in the overseas missions, helps in 
the training of clergy and teachers overseas. 


Soldiers’ Sailors’ and Airmen’s Families Association, 23 Queen Anne's 
Gate, London, S.W.1. A nation-wide voluntary organisation to give 
advice to the families of service and ex-service men and women. 


Solicitors’ Benevolent Association, Clifford’s Inn, Fleet Street, London, 
E.C.4. A voluntary organisation for the relief of necessitous Solicitors 
on the Roll for England and Wales, their wives, widows and families. 


S.O.S. Society, 24 Ashburn Place, London, S.W.7. Homes for old 
people, hostels for homeless and friendless men, young apprentices, 
trainees and students and men and women in need of rehabilitation. 


South London Mission, The Central Hall Bermondsey, S.E.1. Eight 
centres of Christian service of the community in the inner belt of 
London. Particular care of old age pensioners with Eventide Homes 
maintained at Lancing. Open-air work and Christian literature. 


St. Dunstan’s, | South Audley Street, London, W.1. Is responsible for 
the re-education and training, settlement in homes and occupations 
and the lifelong welfare of blinded service men and women. 


St. Francis’ Home, Shefford, Bedfordshire. A Catholic charity estab- 
lished in 1869 for the care of orphan and destitute Catholic children. 


St. John Ambulance Association, The, 10 Grosvenor Crescent, London, 
S.W.1. Instructs members of the public in first aid, nursing and 
child care. The St. John Ambulance Brigade, 8 Grosvenor Crescent, 
London, S.W.1, is the uniformed body whose members voluntarily 
give first aid wherever it is needed. 

St. Loyes College for the Training of the Disabled, Exeter. A voluntary 
organisation which trains physically disabled persons of both sexes 
for employment in industry. 


Star and Garter Home, Richmond, Surrey. Provides a permanent home 
and gives skilled medical and nursing attention to paralysed and 
otherwise totally disabled men of H.M. Forces. 


1 
Toe H, 47 Francis Street, London, S.W.!. Founded by the Rev. P. P 
(Tubby) Clayton, M.C., at a meeting of men who discovered in Talbot 
House, Poperinghe, from 1915 onwards, the value of friendship and 


good humour in common service to others. Fellowship, service and 
fairmindedness are the basic aims of this open-to-all Christian society. 


Trinitarian Bible Society, 7 Bury Place, Bloomsbury, London, W.C.1. 
For the wide-spread distribution of the Word of God, especially 
considering the needs of those unable to buy scriptures. 


‘ 


U 


United Society for Christian Literature, 4 Bouverie Street, London, E.C.4. ° 


Oldest inter-denominational body of its kind. Its income is used in 
publication of Christian literature in Great Britain, Asia and Africa. 


UFAW (The Universities Federation for Animal Welfare), 7A Lamb's 
Conduit Passage, London, W.C.1. Conducts research to obtain facts 
about problems of animal welfare and strives to promote humane 
behaviour towards wild and domestic animals in Britain and abroad. 


WwW 


Wireless for the Bedridden Society, 55A Welbeck Street, London, W.1. Aims 
to provide wireless facilities for those who are bedridden or house- 
bound and are too poor to obtain them for themselves. 


Wood Green Animal Shelter, The, 601 Lordship Lane, London, N.22. 
Has cared for sick, injured, unwanted and stray animals since 1924, 


Woodlarks Workshop, Farnham, Surrey, takes chair-bound young women 
too severely handicapped to qualify for Ministry of Labour schemes, 
and gives them a permanent home and steady work at plywood toy- 
making. They learn to live fully and enjoyably and so overcome 
their handicaps. 

Working Ladies’ Guild, 280 Earl’s Court Road, London, S.W.5. Pension 
Society for assisting gentlefolk in straitened circumstances, either 
financially or with accommodation when available. 


Copies of this list may be obtained on application to the Manager, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4 
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continued from p. 988] 

of the volume). The action arose out of the detention of 
the plaintiff, under the Defence (General) Regulations, 1939, 
reg. 18B, by the defendant, the Home Secretary. The regula- 
tion ran: “if the Secretary of State has reasonable cause 
to believe any person to be of hostile origin or associations or 
to have been recently concerned in acts prejudicial to the 
public safety or the defence of the Realm, etc.,” and the 
plaintiff had asked for particulars of the ground on which 
the defendant had reasonable cause to believe. It was held 
that decision had been entrusted not to one of His Majesty’s 
judges, but to the Home Secretary. Lord Romer agreed 
that in ordinary circumstances the words “‘ if he has reasonable 
cause to believe ’’ postulated the existence in fact of reasonable 
grounds for belief, but considered that they should not be 
so construed in the case before the House, and this for two 
reasons: the nature of the acts concerning which the belief 
was to be entertained (prejudicial to the public safety, to 
the defence of the Realm, etc.), and the person who was to 
have the reasonable belief—not some minor official, but 
the Secretary of State. Lord Atkin, dissenting, and protesting 
against the strained construction indicated, reasoned that the 
existence of reasonable cause was just as capable of deter- 
mination by a third party as is a broken ankle: “if A has 
a broken ankle ”’ does not mean and cannot mean “ if A thinks 
that he has a broken ankle.” 

It is not easy to say whether the reasoning in Liversidge v. 
Anderson could be invoked by either party in a dispute about 
nuisance or the necessity for change of regulations in the 
cases indicated. But the covenantee landlord would be able 
to point out that the covenant did not require that anyone 
else should share his opinion or conclusion, so that even 
Lord Atkin’s reasoning would not apply ; while if the tenant 
covenantor drew attention to the fact that the covenantee 
was not a very important person such as a Home Secretary, 
the answer which readily suggests itself is that .(apart from 
quasi-estoppel) he would be better qualified than any minister 
of the Crown to decide what was good for his own property. 


Reference of disputes 


The effect of a covenant to refer to the landlord any dispute 
that may arise between tenants in respect of the use of the 
building seems arguable. I do not suggest that such a 
provision might not be useful. If a tenant in a block of 
flats objects to the way in which or extent to which his 
neighbour uses a common entrance or corridor for parking a 
perambulator, they might conveniently agree to refer the 
question to the landlord or any other third party. Arbitrators 
have been appointed to decide such matters as the ownership 
and right of user of a pump and the position of a boundary 
hedge and the incidence of liability for its upkeep: Boodle v. 
Davis (1835), A. & E. 200. There are many examples of valid 
arbitration clauses in leases; such a clause may cover all 
disputes thereunder : Wade-Gery v. Morrison (1878), 37 L.T. 
270: “‘ any dispute, difference or question . . . touching these 
presents of any clause, matter or thing herein contained, 
or the construction hereof or anything to be done under 
the covenants...’ If, however, in the case visualised, the 
aggrieved tenant were to issue legal proceedings against 


Obituary 
Mr. FREDERICK HORACE COOKE, retired solicitor, of Crewe, 
died on 18th November, aged 88. He was admitted in 1895. 
Mr. ARTHUR Howarp Davies, former managing clerk and 
assistant solicitor with Messrs. Gamon & Co., of Chester, died 
recently, aged 89. He was admitted in 1930. 


[Vol. 103] 993 


the owner of the perambulator, it is difficult to see how the 
defendant could obtain a stay on the ground that the matter 
was one for their landlord. 

A tenant may, in certain circumstances, be entitled to the 
benefit of a covenant entered into by another tenant. Covenants 
as to user imposed for the common advantage of all 
tenants of the same landlord, the premises being within a 
defined area, confer the right: the principles were set out 
in the judgment of Wills, J., in Nottingham Paten! Brick and 
Tile Co. v. Butler (1885), 16 Q.B.D. 778. But this covenant 
could hardly be held to have the effect of imposing “‘a restriction 
for the benefit of all the lessees on the estate; they all had 
a common interest in maintaining the restriction. The 
community of interest necessarily, I think, requires and 
imports reciprocity of obligation,” to cite the succinct descrip 
tion of the requirements given us by Lord Macnaghten in 
Spicer v. Martin (1888), 14 App. Cas. 12; or at all events, it 
would call for a rather wider interpretation of “ restriction ”’ 
than what has been understood to be contemplated so far. 
Apart from the well-known objection to ouster of the juris- 
dictions of the Queen’s Courts, there is a difference between 
restrictions imposed by a building scheme and a restriction 
imposed by a scheme for setting up something like a manorial 
court. Whether the landlord could sue the tenants for 
failing to refer a dispute and recover damages seems problema 
tical. In some circumstances it might be possible to prove 
injury to the reversion. 


Objects 


It is possible that a landlord who has armed himself with 
covenants of the kinds described will (whether they worked 
or not) find himself suspected of megalomania and lust for 
power. More charitable critics may be content to suggest 
that he has cast, or mis-cast, himself for the réle of an enligh- 
tened despot. But—and this is our annual Charity Appeals 
Number—it is also possible to regard the covenants as 
designed to promote the interests of both parties, and there 
is always the point that, if feudal law is no longer in force, 
the tenant’s rights and duties are, as Lord Denning has 
insisted (see my opening paragraph) defined by their lease. 
In which connection it may be mentioned that one point 
made in the recent controversy about non-voting shares is 
that no one need buy such shares. Admittedly, shares are 
not in such short supply as premises, and no tenant can 
safely assume that the landlord from whom he takes a house 
will remain his landlord throughout the tenancy. Neverthe- 
less, the rights of landlords have been so curtailed by modern 
legislation that the following passage from Harman, L.J.’s 
judgment in the recent case of Bolton’s (House Furnishers), 
Ltd. v. Oppenheim [1959] 1 W.L.R. 913 (C.A.) ; p. 634, ante, 
may be in point : “ There has come into being, not unnaturally 
over this long period of time, a kind of theory that the landlord 
is an ogre and the tenant his victim in need of and entitled to 
every safeguard and protection which the law and the courts 
can devise in his favour. Whether that represents the 
reality of the situation in the middle of this century may 
perhaps be doubted, but that is how the matter stands.”’ 


R. EB. 


Society 
At the annual general meeting of the SoLicirors’ ARTICLED 
CLerkKs’ Society held on 26th November, 1959, the following 
elections were made: President—Mr. John B. Hyman; vice- 
president—Mr. Nicholas S. J. Kanaar ; hon. assistant treasurer 
Miss Naomi J. Bramson ; and hon. secretary—Miss Susan Taylor. 
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D-DAY PLUS X 


I was seeing a client at Newhaven recently, and mentioned 
that the last time I had been there was when I set off to 
join the invasion forces in Normandy. My client, a young 
man in his early twenties, looked at me expectantly ; but 
I had a train to catch, and remorselessly proceeded with a 
discussion connected with family matters with legal complica- 
tions. However, Maurice is a great reader—partly because 
he is badly crippled—so this article is, as you will discover, 
solely for his benefit. 

Know, then, that in the spring of 1944 I was stationed well 
to the rear of the invasion forces. My rank was that of a 
lieutenant, though I happened to be wearing a captain’s 
badges. You don’t command a reinforcement company 
attached to the reserve brigade of the lines-of-communications 
division without some special insignia being bestowed upon 
you. But the acting rank of captain seemed doomed when 
I was detailed to take a party to join the regiment over in 
Normandy. However, five minutes after joining the parties 
from other regiments making up the draft, I was confirmed 
as a company commander. 


Ten minutes later, I became an adjutant—the senior officer 
commanding the entire draft had discovered that I was a 
solicitor and, as is well known, solicitors mostly become 
adjutants during periods of acute national crisis. More than 
one adjutant has managed to interest his orderly room 
sergeant in practical conveyancing, and so help to keep the 
practice going and the enemy at bay all at the same time. 


On arrival at Newhaven, we marched aboard the ship and 
fraternised with other passengers, including a big assortment 
of Canadian majors. I was allotted a sleeping space under 
the saloon table. An hour later, we marched off again ; 
strong winds were preventing any further landings on the 
Normandy beaches. So I collected my beautifully prepared 
embarkation rolls from the harassed embarkation staff officer, 
and proceeded to camp on the high ground overlooking the 
town. 

The following day the wind was still blowing strongly, 
and my commanding officer arranged for short leave to be 
granted to a proportion of the troops. He himself made off 
in the general direction of Brighton. When he was nicely 
out of sight, fresh orders came in; all leave cancelled, and 
troops were to re-embark immediately. 

Getting the troops aboard was an easy matter. The 
difficulty was to ensure that the numbers aboard coincided 
with the numbers mentioned on my embarkation rolls, which 
had now lost their beauty and orderliness, in which totals 
would not balance, and in which 4343554 Private Smith, J., 
was variously shown to be present, absent on leave, absent 
without leave and, finally, suffering from mumps in the 
camp sick bay. With totals to balance still about, and the 
embarkation staff officer in a highly nervous state, I finally 
got clear of the dockside warehouse in which the “‘ documenta- 
tion ’’ was attended to, and swooped up the gangway on to the 
ship. The crew, sensing the urgency, cast off before any 
further straggler should appear at the dock gates to add 
further confusion to my tatty embarkation rolls. 


A fresh crisis awaited me. I assembled all the officers, 


and explained that the commanding officer was in Brighton, 
Silence greeted this 


and someone else had better take over. 


suggestion, so I turned to the bevy of Canadian majors and 
said that the senior amongst them was the man for the job. 
Never have I witnessed such a wholesale relinquishment of 
seniority ; and this was followed by a united chorus of : 
“You're doing fine, kid ; just you carry right on.” 

I had a cabin to myself, and was careful not to tread on 
any of the Canadian majors as they bedded down under the 
saloon table. Indeed, they treated me with marked respect, 
frequently removing their cigarettes when talking to me. 
The troops, too, were very nice about it, and I remember 
being saluted by some Scottish soldiers, their sergeant-major 
being far more than six feet away at the time. On the very 
large troopships O.C. Troops could, I was informed, be of 
the rank of brigadier. But there were barely 2,000 troops 
under my command, and I mentally put myself no higher 
than a full colonel. 


After an uneventful voyage, my temporary, acting and local 
ranks peeled off me in layer after layer. First, we transhipped 
into small landing craft carrying only a few score men at a 
time. (Mine was commanded by a United States lieutenant 
who, ignoring frenzied flag-wavings from the Royal Navy, 
said: ‘‘ Aw, boloney to him—I know a much better place 
to land you, where you won’t even wet your socks.”’) Landing 
dryshod, I led away the party made up from my very own 
regiment. Some days later we joined a tired battalion of 
my own regiment, where I soon found my level as a platoon 
commander. 


My return to England took place some weeks later, after 
I had been wounded (to quote from the sparse clinical details 
mentioned in the War Office telegram to my wife) in the 
north-west of Europe. The injuries extended down my legs, 
too, so that for several months I remained in hospital. In 
the final stages, I underwent physiotherapy and wove lengths 
of cloth onaloom. As I clomped down on the pedal with my 
poorly leg, things started to join up, and knit together, and 
gain strength, and give me twinges sometimes ; and at last 
I emerged none the worse. 


At Newhaven they run a place for fellows who will never 
quite get over their physical disabilities. Maurice, for 
instance, is the only client with whom I have never shaken 
hands ; his hands are not very good for that sort of thing. 
Meeting him reminds you that crippled children grow up into 
crippled men and women. Many years ago the superintendent 
of a home for crippled children became uncomfortably aware 
that, on leaving her care, many of her charges became a 
misery to themselves and a burden to other people. Being 
that sort of a woman, she retired from the children’s home to 
start some workshops at which further training could be 
given. I met her when I visited my young client, who, with 
patient training, can actually make things. If you can make 
things it does not matter quite so much if you just cannot 
shake hands with people. I wish more room could be found 
for more such handicapped people to receive such wonderful 
help. 


, 


“ HIGHFIELD ’ 


MEDICAL APPEAL TRIBUNALS: CHAIRMAN 


Mr. FrepericK Mattar has been appointed to the Panel of 
Chairmen of Medical Appeal Tribunals constituted for the 
purposes of the National Insurance (Industrial Injuries) Act, 1946. 
He will act as chairman of the Tribunal for the Northern Region 
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THE CONSTITUTIONAL CRISIS IN SOUTH AFRICA 


THE constitutional events of the past decade in South Africa 
should interest all English lawyers, since they raised some 
basic problems in constitutional law. Indeed, as we shall see, 
similar problems could conceivably arise upon the interpreta- 
tion of our own Parliament Acts, 1911 and 1949. The 
South Africa Act, 1909, an Imperial enactment, in laying 
down a constitution, included some “ entrenched ”’ provisions. 
One of these, s. 35, provided that the Union Parliament might 
fix the qualifications of voters at Parliamentary elections, but 
that no one who was capable of being registered as a voter 
under the laws in force in the Cape of Good Hope before the 
Union could be disqualified from voting merely by reason of 
his race or colour unless the Bill was passed by a two-thirds 
majority of the total membership of both Houses of Parliament 
sitting together. Section 152 permitted the Union Parliament 
to repeal or amend any section of the Act, with the proviso 
that no repeal or amendment of, inter alia, s. 35 was to be 
valid unless it was passed by a two-thirds majority at a 
joint session of both Houses. 

Section 35 was called an “ entrenched ”’ clause since it not 
only forbade such legislation without the special majority, 
but was itself safeguarded against repeal except by the same 
majority. Section 152 constituted an entrenchment, or 
further line of defence, against those who might try to remove 
the Cape coloured voters from the common electoral roll. 


The Statute of Westminster 


Before 1931, the Union Parliament was a subordinate 
legislature, unable to pass a statute which was repugnant to 
an Imperial statute, and thus it was plainly bound to observe 
the entrenched clauses. But in 1931 the Statute of West- 
minster conferred on the Union Parliament, in common with 
the other Dominion Parliaments, power to legislate contrary 
to even the express provisions of Imperial statutes. Subse- 
quently, this was thought to have made Dicey’s views on the 
sovereignty of the Imperial Parliament fully applicable to 
the Union Parliament. Dicey referred to “ the non-existence 
of any judicial or other authority having the right to nullify 
an Act of Parliament, or to treat it as void or unconstitutional.”’ 
He had also said that the United Kingdom had a “ flexible ” 
constitution, ‘under which every law of every description 
can legally be changed with the same ease and in the same 
manner by one and the same body.” 


However, in 1931, General Hertzog’s Government assured 
the Union Parliament that the entrenched provisions would 
continue to bind later Parliaments, and that there was 
therefore no need for any special clause in the proposed 
Statute of Westminster to safeguard the entrenchment. In 
1934, the Union Parliament passed its own statute to reinforce 
the provisions of the Statute of Westminster, 1931, which were 
“deemed to be an Act of the Parliament of the Union.” The 
1934 Act further provided that the Union Parliament “ shall 
be the sovereign legislative power in and over the Union.” 
Though English constitutional writers were of the opinion 
that the Imperial Parliament, as a matter of strict law, could 
repeal the Statute of Westminster, the courts in South Africa 
rejected this view since it was based on the doctrine that 
sovereignty was perpetual and indestructible. In Ndlwana v. 
Hofmeyr [1937] A.D. 229, at p. 237, the court said on this 
point: ‘‘ Freedom, once conferred, cannot be revoked.” 
This implies the view that the Imperial Parliament could 
irrevocably abdicate its authority over a given territory, and 


that an autonomous legislature had been created in South 
Africa, which was in law not subordinate to any other 
authority. 

Now the Westminster Parliament could at any time have 
amended or repealed any part of the South Africa Act by a 
simple majority. If the Union Parliament after 1931 was 
fully the legislative equal of the Westminster Parliament, could 
it not exercise a similar power by way of a simple majority 
in both Houses, and ignore the entrenched provisions ? 
This seemed to follow from the accepted doctrines on 
sovereignty which South African lawyers had inherited from 
Dicey, and it was so laid down by the leading book on South 
African constitutional law in 1933. In 1936, when a Repre- 
sentation of Natives Act was passed, the two-thirds uni- 
cameral procedure was in fact followed ; on an appeal con- 
cerning this Act to the Appellate Division, the highest court 
in South Africa, it was held that the Union Parliament could 
adopt whatever procedure it wished, since it was now a fully 
sovereign legislature (Ndlwana v. Hofmeyr, supra). The 
English doctrine of the supremacy of Parliament was said 
to be completely applicable to South Africa, so that no court 
had any jurisdiction to question an Act of Parliament. “ It is 
obviously senseless to speak of an Act of a sovereign law- 
making body as ultra vires. There can be no exceeding of 
power when that power is limitless.”’ 

This decision in Ndlwana’s case was subsequently regarded 
as the final word in South Africa on the authority of the 
Union Parliament, which could thenceforth use the usual 
method of legislating by simple majorities to make any 
change in the law, including one within the entrenched clauses 
of the constitution. In 1948, the National Party won the 
general election, and the question of the entrenched clauses 
became the central political issue of the day. The new 
Government, in implementing its racial policy of apartheid, 
wished to revise the franchise qualifications, and it could not 
muster a two-thirds majority at a joint session of both Houses. 
The new Prime Minister announced that the Government had 
examined the legal position and would pass ordinary statutes 
by simple majorities to effect the changes. 

Though the majority of lawyers in South-Africa supported 
the Government’s view of the position, some leading lawyers 
attacked that view. Professor D. V. Cowen, of the University 
of Cape Town, published an essay in which he sought to 
prove that the entrenched provisions were still binding. He 
argued that ‘“‘ when the constituent elements of Parliament have 
duly declared their will in an Act of Parliament, the authority 
of that Act, no matter what it decrees, cannot be questioned 
in the courts. But this result follows only when the con- 
stituent elements of Parliament have observed the rules which 
prescribe what must be done in order that their will may be 
duly declared.’’ Other writers had developed this view of 
legislative supremacy, notably Professor Jennings, in England, 
who formulated the proposition : “‘ The law is that Parliament 
may make any law in the manner and form provided by the 
law.”” In other words, there is no limit on the scope of 
legislation or the area of power of Parliament, but where the 
legislature is a composite body (and not a single dictator) 
there must be some rules of law to tell us what is “‘ Parliament ” 
and how such a composite body is to express its formal will. 
The argument is that the rules on the composition of Parlia- 
ment, and the rules on the procedure which will result in what 
the court will recognise as a statute, are logically superior to 
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the rule that “ Parliament can enact any legislation it wishes.” 
In order to understand the latter rule, we need to know the 
meaning to be given to the word “ Parliament,’”’ and to the 
word “enact.’’ Even the English courts have held that a 
resolution of one House of Parliament does not change the law 
(Stockdale v. Hansard (1839), 9 A. & E. 1; and Bowles v. 
Bank of England (No. 2) [1913] 1 Ch. 57), and these decisions 
imply that the House of Commons acting alone does not 
constitute the “‘ Parliament ”’ recognised by the English courts. 


What is “ Parliament ” ? 


Professor Cowen’s argument forced lawyers to ask the 
question: “What is the Union Parliament?’ Was it 
sufficient simply to enumerate three elements, King, Senate, 
and House of Assembly ? Clearly not, since this would not 
specify the respective parts they played in the legislative 
process. One must go further, and lay down how they 
functioned, e.g., that the latter two elements “ normally ” 
functioned bicamerally, and by simple majority voting. 
This assumed that the two-thirds majority on a joint session 
for topics within the entrenched provisions was a “ special ”’ 
or “extraordinary ’’ procedure, which imposed a serious 
restriction on “‘ Parliament.’’ But if the procedure to be 
adopted by the constitutive elements of Parliament was 
regarded as an integral part of the definition of Parliament, 
it was incorrect to regard the two-thirds procedure as a fetter 
on a sovereign Parliament. 


The Separate Representation of Voters Act 


On 8th March, 1951, the Minister of the Interior, Dr. Dénges, 
moved for leave to introduce a Bill to put non-European 
voters in the Cape Province on a separate roll. On a sub- 
mission from the Opposition, the United Party, that this Bill 
must be passed under the special procedure of the entrenched 
provisions, the Speaker ruled that it was unnecessary to 
depart from the normal method of legislating. On 16th April, 
the House of Assembly began to debate the Bill, and the 
Opposition tabled an amendment to obtain a joint sitting of 
both Houses, on the ground that the procedure proposed by 
the Government repudiated the solemn undertakings which 
led to the establishment of the Union, and which had been 
repeated by various governments during the succeeding 
years. Government speakers relied not only on the technical 
legal arguments, but on more general grounds of public 
policy ; they said the future political development of South 
Africa could not be perpetually curbed by statements made 
in the past. One reverend member argued the moral implica- 
tions of the new political situation, saying that, since the 
Government were convinced they knew the will of God on 
the matter, they were morally entitled to violate the entrenched 
clauses and were not guilty of a breach of faith. The Minister 
of the Interior said that the Opposition’s stand involved 
denying the unqualified sovereignty of the South African 
Parliament ; the Opposition countered by saying that the 
question would be taken to the Supreme Court. Considerable 
heat was engendered by what the Opposition called ‘“ an 
indirect threat against the Supreme Court.”” The Prime 
Minister had said that: ‘ If the courts decide to declare this 
Act of Parliament . . . invalid, then it is self-evident that it 
would be a serious matter for Parliament and for the country 

It would mean the undermining of Parliament’s 


sovereignty ; it would mean that the judicial authority would 
assume powers belonging exclusively to the legislature.” 
The Opposition pressed for an undertaking from the Govern- 
ment that they would accept the finding of the courts on 
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the validity of the Act, even if it went against them ; but the 
Government would not be drawn. The Act was finally passed 
and promulgated on 15th June, 1951, in an atmosphere of 
tense political feeling. 


The first Harris case 

The scheme of the new Act called the Separate Representation 
of Voters Act, 1951, was to remove the non-Europeans from 
the common voters’ roll, and to create two entirely separate 
rolls, one for Europeans, and another for non-Europeans, 
so that each class of voters should separately elect a number 
of members to the House of Assembly. 

On 29th August, four non-Europeans, Harris and others, 
registered as voters on the common roll, filed an application 
with the court, asking for a declaration that the Act was 
“invalid, null and void, and of no legal force and effect, by 
reason of the provisions of ss. 52 and 152 of the South Africa 
Act, 1909, as amended.” The lower court followed Ndlwana 
v. Hofmeyr, supra, and dismissed the application. On 
appeal, the case was fully argued before five judges in the 
Appellate Division, and judgment delivered on 20th March, 
1952 (Harris v. Minister of the Interior {1952} 1 T.L.R. 1245 ; 
(1952) (2) S.A. 429 (A.D.)). The appeal was allowed, and the 
Act declared to be of no legal force. Such a decision is 
naturally of the first importance in constitutional law, in 
England as well as in South Africa, since the South African 
view of Parliamentary supremacy is derived from English law. 

The Chief Justice (with whom the other four judges con- 
curred) held that they were not bound by any strict doctrine of 
precedent to accept the view put forward in Ndlwana’s case, 
especially when the point was not argued in that case. The 
court held that the 1951 Act did “ disqualify ” coloured voters 
within the meaning of s. 35 of the South Africa Act, and so the 
main question before the court concerned the powers of the 
Union Parliament. 

The Statute of Westminster, 1931, had obviously conferred 
additional powers on the Union Parliament, such as the power 
to legislate repugnantly to Imperial legislation, and to 
legislate with extra-territorial effect. But the Statute of 
1931 gave no power to amend the South Africa Act, because 
there was no need to do so. Before 1931 “ there was no 
section of the South Africa Act which could not be repealed or 
amended by the Union Parliament, sitting either bicamerally 
or unicamerally in ‘accordance with the requirements of the 
Act.” The Colonial Laws Validity Act, 1865, had, even 


before it was repealed in relation to the Dominions by the . 


1931 Statute, no application to the amendment of the South 
Africa Act, which was an Imperial Statute later than the 
1865 Act, and itself permitted such amendment. When the 
Statute of Westminster provided that a Dominion Parliament 
had power to repeal or amend any existing or future Act of 
the Westminster Parliament in so far as it applied to the 
Dominion concerned, the words “ Parliament of a Dominion ” 
must mean Parliament as defined by the law of that Dominion. 
Hence, in relation to the Union, the words must be inter- 
preted in the light of the South Africa Act. ‘‘ In my opinion, 
one is doing no violence to language when one regards the 
word ‘ Parliament’ as meaning Parliament sitting either 
bicamerally or unicamerally in accordance with the require- 
ments of the South Africa Act.’”’ The Statute of 1931 had 
not altered the constitution of the Union Parliament ; it was 
the South Africa Act of 1909 which created the Parliament of 
the Union. “It is that Act and not the Statute of West- 
minster which prescribes the manner in which the constituent 
elements of Parliament must function for the purpose of 
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passing legislation. While the Statute of Westminster confers 
further powers on the Parliament of the Union, it in no way 
prescribes how that Parliament must function in exercising 
those powers.”’ 

The court answered all the submissions of counsel for the 
Government by saying that ‘‘ Parliament ’’ means Parliament 
functioning in accordance with the South Africa Act. 
‘Parliament ”’ so defined certainly enjoyed the fullest extent 
of sovereign powers; South Africa was a sovereign State, 
but this did not mean that the Government’s case was correct, 
for a State can be unquestionably sovereign although it has no 
legislature which is completely sovereign. ‘‘ To say that the 
Union is not a sovereign State, simply because its Parliament 
functioning bicamerally has not the power to amend certain 
sections of the South Africa Act, is to state a manifest 
absurdity. Those sections can be amended by Parliament 
sitting unicamerally. The Union is, therefore, through its 
legislature able to pass any laws it pleases . . . it would be 
surprising to a constitutional lawyer to be told that that great 
and powerful country, the United States of America, is not a 
sovereign independent country simply because its Congress 
cannot pass any legislation which it pleases.” 

The Chief Justice pointed out that the court was not called 
upon to decide whether the recital of enactment at the 
beginning of a statute was conclusive and prevented the 
courts from enquiring into its correctness. The recital in the 
Act of 1951 clearly revealed that the Senate and House of 
Assembly had functioned separately in passing the Act. If 
the recital had stated (incorrectly on the facts) that it had been 
enacted by the King, the Senate and the House of Assembly 
in accordance with the two-thirds unicameral procedure 
required by ss. 35 and 152 of the South Africa Act, the Chief 
Justice said that “it may be ”’ that the courts would have been 
precluded from inquiring whether that statement was correct. 

In the result, then, the courts were not “ powerless to 
protect the rights of individuals which were specially protected 
in the constitution.”” The decision implies that, under the 
South Africa Act, the Union was created with two separate 
legislatures for two separate purposes. One legislature 
existed in a bicameral form for ordinary legislation ; but for 
the purposes of legislation within the ambit of the entrenched 
clauses there was a differently constituted Parliament, sitting 
in a certain way; and enacting by means of a prescribed 
majority. Just as legislative powers in a federal state are 
divided between the federal legislature on the one hand, and 
the state legislatures on the other, South Africa had a division 
of legislative powers between a Parliament functioning 
bicamerally, and a Parliament functioning unicamerally. 


The “ High Court of Parliament ” 

On the same day as the Appellate Division gave its 
judgment in the first Harris case, the Prime Minister said an 
“intolerable ’’ position had arisen, and that the Government 
must take steps “to put an end to this confusing and 
dangerous situation.”” The legal sovereignty of the lawfully 
and democratically elected representatives of the people had 
been denied, but in his opinion it should be placed beyond 
any doubt. A day later the Prime Minister said he would 
introduce legislation to make it clear that the courts could not 
invalidate any Act of Parliament; there now existed two 
conflicting judgments on the constitutional issue (Ndlwana’s 
case in 1937 and Harris’ case in 1952), and something must 
be done to clarify the position. A few weeks later the 
Minister of the Interior announced that a Parliamentary Court 
of Appeal would be established with jurisdiction to hear appeals 
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from the Appellate Division in constitutional matters. The 
new “ High Court of Parliament ’’ would consist of all the 
members of the Senate and House of Assembly, so that the 
representatives of the people should determine finally whether 
an Act of Parliament was valid or not. The Opposition imme- 
diately called this a ‘‘ phoney ” and “ fake ”’ court, calculated 
to undermine the independence of the judiciary ; Parliament 
was merely establishing itself in a new form to say that the 
Government majority were right, by a verdict of themselves. 
The Government relied on the broad principle of Dicey, 
that a previous Parliament cannot bind a subsequent one. 


When the Government Bill was introduced, the Speaker 
refused to rule it out of order on the ground that it would 
contravene the entrenched clauses. He said it was not clear 
that the Bill affected anything in the entrenched clauses ; 
Parliament certainly had the power to create courts, and 
this was all the Bill proposed to do. The Speaker accepted 
the Government argument that Parliament could amend 
any provision regarding the courts of law by a majority of 
one vote. The Bill permitted any Minister of State to apply 
to the new High Court of Parliament to review any order of 
the Appellate Division holding an Act of Parliament to be 
invalid. The debates on the Bill were very heated, the 
Opposition calling it a fraudulent attempt to circumvent 
the decision of the highest court in the land, and pointing 
out the unfitness of ordinary members of Parliament to 
act as judges in an impartial manner. The Government 
argued that South Africa was faced with a choice between 
two alternatives, either a judicial supremacy, as in the United 
States, or a Parliamentary supremacy, as in the United 
Kingdom. The courts had assumed the power of judicial 
review of the validity of legislation, whereas no such power 
was given to them by the South Africa Act. The Bill finally 
received the Royal Assent on 3rd June, 1952, having been 
passed by simple majorities in each House. The Speaker 
of the House of Assembly was appointed President of the 
new High Court of Parliament, and the Prime Minister 
applied to the new court for a review of the Appellate 
Division’s decision in Harris’ case. The Opposition parties, 
however, boycotted all the proceedings of the new High 
Court, and refused to take any part in it. Harris and his 
fellow-voters did not appear before it, and the Government 
case was argued before a “ Judicial Committee ’’ of the new 
court without any opposition. Not surprisingly, the Judicial 
Committee reported to the full High Court that the decision 
in Harris’ case reached by the Appellate Division was wrong 
in law, and should be reversed. The full High Court of 
Parliament, consisting only of Nationalist Party members, 
considered the report in private, and made an order setting 
aside the judgment in question “on the legal grounds ’’ set 
out in the committee’s report. The report said that the 
“ fundamental law ’’ concept was entirely foreign to British 
constitutional law; the superior force of the entrenched 
clauses before 1931 arose only from the fact that they had 
been enacted by the Imperial Parliament, to which the 
Union Parliament was then subordinate. The Statute of 
Westminster, 1931, had ended this subordination, and an 
Imperial Statute no longer enjoyed any superior status. 
The report then mentioned the question of Parliamentary 
privilege, and argued that the English House of Commons, 
though not sovereign, was nevertheless the sole judge of the 
correctness of its procedure, whether prescribed by common 
law or statute; the South African Senate and House of 
Assembly were, by statute, entitled to claim all the privileges 
of the House of Commons. 
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The second Harris case 


As expected, Harris and his fellow-voters challenged the 
validity of the new Act setting up the High Court of Parlia- 
ment. The Cape Provincial Division of the Supreme Court 
declared the Act invalid because it was contrary to the 
entrenched clauses, and the second Harris case came before 
the Appellate Division in October, 1952. The same five 
judges as in the first Harris case constituted the court, and 
though their decision was unanimous in favour of dismissing 
the appeal, they delivered separate judgments. For the 
Government it had been argued that the judicial system was 
not entrenched and that Parliament could by ordinary 
legislation create whatever courts it wished. For the voters, 
it had been argued that the framers of the South Africa Act 
could not have intended Parliament to be able to render its 
own unconstitutional acts constitutional by the simple 
device of turning itself into a “court.’”’ The Chief Justice 
said that, looking at the substance of the disputed Act, and 
not its mere form, it was clear that the so-called High Court 
of Parliament was not a proper court of law, but only Parlia- 
ment functioning under another name. Its procedure was 
Parliamentary and not known to courts of law; individuals 
could not bring appeals before the court, for only a Minister 
of State was permitted todo so. It was the duty of the courts 
to protect the guarantees entrenched under the South Africa 
Act, unless they were modified by the special two-thirds 
procedure, and the attempt to destroy the entrenched 
provisions by means of the High Court of Parliament Act 
must fail. Other judges mentioned the principle that no 
one should be a judge in his own cause, and the fact that no 
legal qualifications were necessary for membership of the 
“court.” Schreiner, J.A., said that the Act departed from 
the protective judicial system implied in the entrenched 
clauses of the Constitution. Yet another judge held that, 
since the entrenched clauses envisaged a court standing as 
arbiter between Parliament, whether acting bicamerally or 
unicamerally, and subjects who complain that they have 
been unconstitutionally deprived of their rights, only a body 
other than Parliament was capable of passing judgment on 
that issue. The court would not be doing its duty if it 
allowed the clear intention of the South Africa Act to be 
evaded simply because Parliament tried to call itself “a 
court ’’; to approve the disputed Act would be “ mechanical 
adherence to words.” 

In the result, the five judges agreed that the Act setting up 
the High Court of Parliament was invalid, since it was created 
by simple majority legislation, and both its purpose and 
effect were to evade the provisions of the entrenched sections 
of the constitution. 

The Government did not accept this decision as correct, 
but made no attempt to ask the “ High Court of Parliament ”’ 
to reverse the decision of the Appellate Division. The 
General Election of 1953 returned an increased Government 
majority, and in July, 1953, a joint session of both Houses of 
the Union Parliament was held in order to pass a Bill amending 
the constitution and validating the 1951 Act held invalid 
in the first Harris case. But on the final vote the Bill failed 
by sixteen votes to receive the required two-thirds majority. 
Two subsequent joint sessions were held, but both failed 
to produce a two-thirds majority for the Government. 

In April, 1955, the Government brought in the Appellate 
Division Quorum Bill, which increased the quorum of the 
Appellate Division from five to eleven, in any case where the 
validity of an Act of Parliament was in issue. The Minister 


of Justice said that further legislation was planned, and it 
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was desirable that a larger court should hear any case dealing 
with it. The proposed six new judges had been named by 
the Government before the debate on the Bill, and so the 
Speaker prevented any Opposition allegation that the courts 
were being “ packed” on the ground that it reflected on the 
judiciary. The Bill was passed, and the country awaited 
the next step in the legislative scheme. 


The Senate Act 

The next step in the legislative scheme was a Bill to recon- 
stitute the Senate on a new basis, whereby the Government 
could be sure of a two-thirds majority on any joint session 
of both Houses. The new Bill was passed by simple majorities 
in both Houses separately; it increased the number of 
Senators from forty-eight to eighty-nine, and abolished 
proportional representation, providing that the new senators 
should be elected by simple majority voting in each province, 
the electors to be the sitting members of the House of 
Assembly and the provincial councillors for each province. 
ln the result, the largest party in each province took all the 
seats, and three out of four of the provinces elected only 
Government senators. The Government made no secret of 
the purpose of this legislation, various speakers saying that 
it was aimed at “ putting the coloureds on a separate roll,”’ 
‘putting the sovereignty of Parliament beyond all 
doubt.’’ Another said openly: ‘“‘ We are enlarging the 
Senate. We are doing so in order to get the two-thirds 
majority.” 

The Senate Act was passed in May, 1955, and the new 
Senate elected in November of that year. In February, 
1956, the reconstituted Senate met with the House of 
Assembly in a joint sitting, and the Government obtained a 
two-thirds majority to pass a Bill which validated the original 
legislation held unconstitutional in the first Harris case. The 
3ill also abolished the jurisdiction of the courts to pronounce 
upon the legality of Acts of Parliament and, under the name 
of the South Africa Act Amendment Act, it received the 
Royal Assent on 2nd March, 1956. The Opposition had not 
attempted to challenge the legality of the Appellate Division 
Quorum Act, nor of the Senate Act, while they stood alone, 
but now that legislation clearly within the entrenched clauses 
had been passed, action was brought to test the whole 
legislative scheme. 


and 


Collins v. Minister of the Interior 

Two coloured voters, Collins (one of the original four with 
Harris) and another, applied for an order declaring both the 
Senate Act and the South Africa Act Amendment Act invalid, 
on the ground that a reconstituted Senate was not competent 
to share a joint session for the purposes of the entrenched 
clauses. The Cape Provincial Court held the two Acts to be 
valid and the two voters appealed to the Appellate Division, 
now composed of eleven judges. By a majority of ten to one, 
they dismissed the appeal on 9th November, 1956, and held 
both Acts to be constitutional. The Chief Justice, delivering 
the majority judgment, said that neither of the impugned 
Acts, taken alone, was invalid in terms of the constitution. 
The Senate Act was not covered by the entrenched sections, 
and was clearly within the powers of the ordinary bicameral 
Parliament operating by simple majorities. It was clear that 
the Senate Act was designed to give the Government a two- 
thirds majority in a joint session, but the courts could not 
inquire into the purposes of a particular piece of legislation 
once it was held to be within the powers of the legislature. 
Hence, when the entrenched clauses spoke of the “ Houses of 
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Parliament,’ the reference to the Senate must be taken 
to be to “‘ the Senate as it may be constituted from time to 
time.”’ In the second Harris case the Appellate Division 
had held that the High Court of Parliament was not a court 
of law ; but it could not be said that the reconstituted Senate 
was not a Senate within the ordinary meaning of the word. 
Each of the two Acts, therefore, taken separately, was intra 
vires on its face, and passed by a legislature competent to 
enact it. 


The majority thought that the framers of the constitution 
must have foreseen the possibility that a Parliamentary 
majority could circumvent the entrenched clauses by recon- 
stituting either House in order to obtain the two-thirds 
majority. But they had inserted nothing in the entrenched 
sections to prevent this, and so they must have been willing 
to allow the only remedy for such a scheme to be an appeal 
to the electorate. (This view is in contrast with that taken 
by the court in the first Harris case, to the effect that the 
framers of the constitution could “‘ never have intended to 
confer a right without a remedy.”’) 


The majority also held that the motive of a legislature, in 
exercising its admitted powers, was irrelevant. They recog- 
nised that “ the supreme legislative power in relation to any 
subject-matter is always capable of abuse.” 


Dissenting judgment 

The single dissenting judge, Schreiner, J., thought both 
Acts invalid. He said that the entrenched clauses were 
intended to provide a real protection against simple Parlia- 
mentary majorities acting bicamerally. The framers of the 
constitution did not intend that a simple majority in 
Parliament could by ordinary legislation convert itself into 
a two-thirds majority for a joint session. Ifa simple majority 
could not actieve the desired result directly, by. means of 
one Act, why should it be able to do so indirectly, merely 
because the legislation was split into two separate stages ? 
Schreiner, J., considered that the purpose behind the Senate 
Act was vital in deciding upon its validity, especially where 
there was a legislative plan to do indirectly what the 
legislature had no power to do directly. He concluded that 
“on the proper construction of the South Africa Act, a 
Senate constituted ad hoc for the purpose of securing, by 
nomination or its equivalent, a two-thirds majority in a 
contemplated joint sitting is not a House of Parliament within 
the meaning of the proviso ”’ [i.e., in the entrenched clauses}. 


The basic assumption in a constitution 


The arguments of the dissenting judge are most interesting. 
When is a Senate not a Senate ? There was really no strictly 
legal answer, for the court was here considering an alteration 
in the basic structure of the constitution. At the foundation 
of any legal system there must be a basic hypothesis or 
assumption which depends for its continuing validity not on 
strict law but on its continuing acceptance by the vast 
majority of people in that community. In England this 
basic assumption might be something like this: ‘ The will 
of Parliament as expressed in the form of a statute shall be 
recognised and enforced; and subject to the over-riding 
authority of statutes, the rules of common law as laid down 
and developed by the judges shall be enforced.”’ 


Following the approach taken by the South African 
Appellate Division in the first Harris case, we should say 
that this underlying assumption of the constitution can be 
understood only if we import into it the rules setting out how 
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“Parliament” is to be composed, and how Parliament 
produces a “statute.” If there is a purported change in 
the rules of either the composition or the procedure of 
Parliament, the validity of the change will depend ultimately 
on whether the change is accepted by the majority of people. 
In the Commonwealth period in English history, there was 
a change in the composition of Parliament. Whereas 
previously the judges had recognised as statutes whatever 
was enacted by a Parliament composed of three elements, 
King, Lords and Commons, during the Commonwealth period 
the judges, without adverting to the change, enforced statutes 
emanating from a different Parliament, composed of two 
elements only, Lords and Commons. After the Restoration, 
the judges again tacitly switched their allegiance from the 
Parliament of two elements to one of three elements again 
(i.e., King, Lords and Commons). There had been obvious 
political changes of power in the State, and the judges were, 
politically speaking, compelled to recognise these extra-legal 
changes in the composition of Parliament. 


The Parliament Acts, 1911 and 1949 


In 1911, the Parliament Act was passed to enable the 
House of Commons, without the concurrence of the House of 
Lords, to enact legislation (with, of course, the Royal Assent) 
provided a special procedure was followed. The procedure 
was shortened in 1949 by another Parliament Act, so that 
all the Commons need do now is to pass the Bill twice, with 
a year’s delay between each occasion. If the Bill is rejected 
a second time by the Lords, it is to be presented for the 
Royal Assent, and “ shall . . . become an Act of Parliament 
on the Royal Assent being signified thereto, notwithstanding 
that the House of Lords have not assented to the Bill.” 
(A ‘‘ Money Bill ’’ can be delayed by the Lords for only one 
month.) The Parliament Act, 1911, further provides that 
this special procedure may be used by the Commons in the 
case of ‘any Public Bill (other than a Money Bill or a Bill 
containing any provision to extend the maximum duration 
of Parliament beyond five years) ”’ (s. 2 (1)). 

It could be argued that in the United Kingdom to-day there 
are different ‘‘ Parliaments ’’ for different purposes. The 
normal Parliament, composed of Queen, Lords and Commons, 
functioning in the normal way, may pass legislation on any 
subject whatever; a Parliament composed of Queen and 
Commons alone may enact a “ Money Bill,”’ if the Lords 
fail to pass it without amendment, within one month after 
it is sent up to them by the Commons; a Parliament com- 
posed of Queen and Commons alone (but functioning with 
different procedure from that applicable in the case of Money 
Bills) may enact any other Bill, except one extending the 
normal life of Parliament, provided the Commons delays a 
year before passing it the second time, after the Lords’ 
refusal. 

It has been argued that the Parliament Acts merely enable 
The Queen and Commons to make “ delegated legislation,”’ but 
the special provisions of these Acts are certainly not a usual 
case of ‘ delegation.’’ The full Parliament of Queen, Lords 
and Commons, having granted such legislative powers to 
two of its own constituent elements, The Queen and Commons, 
cannot in strict law recall those powers without the consent 
of the two elements enjoying the powers. In normal 
“‘ delegated ’’ legislative powers, granted, for instance, to a 
Minister of the Crown, Parliament can recall the powers 
without the consent of the “‘ delegate.”” As far as the House 
of Lords is concerned, its concurrence in the Parliament Act, 
1911, is irrevocable, unless the Commons voluntarily surrender 
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the powers granted to them by that Act, and concur in legis- 
lation revoking the powers by the “ full ’’ Parliament of three 
elements. Indeed, there is nothing in the Parliament Acts 
to prevent the Commons using the special procedure to 
abolish the House of Lords altogether without its consent. 
(Presumably the Sovereign would be bound by a constitutional 
convention to give the Royal Assent to such a measure, 
upon the advice of the Prime Minister, provided all the require- 
ments of the Parliament Acts had been complied with.) 


*“ Constitutional ”’ revolutions 


The Parliament Acts in this country are an illustration of a 
“constitutional ’’ revolution, whereby an alteration in the 
basic structure of the constitution is effected by exact com- 
pliance with the existing constitution. In such a case it is 
almost a certainty that the judges will recognise the change, 
because it would be clear in most cases that the majority of 
citizens in the State accepted or acquiesced in the change. 

If there ever was another clash between the Lords and 
Commons in this country, similar to that which culminated in 
the Parliament Act, 1911, the principles of the South African 
cases might well become relevant here. Suppose the Commons, 
on being frustrated by a hostile Lords, wished to pass legis- 
lation without waiting for a year to elapse ; the Government 
could either advise the Sovereign to “ flood ’’ the Lords with 
new peers to support them, or take the bold step of promulgating 
“legislation ’’ on the authority of The Queen and Commons 
without complying with the year’s delay specified by the 
Parliament Acts. The latter solution would pose the courts 
with a problem very similar to that in the first Harris case. 
Again, suppose the Lords refused to agree to an extension 


BOOK OF 


UsuaL_y when the fossilised remains of some prehistoric 
monster are dug out, they are found all broken up and in- 
complete. It is so too with the fossilised remains of any 
antiquated branch of the law. Say you wished to visualise 
precisely how a real property lawyer went about his business 
in 1459, you would have to collect a great heap of assorted 
fragments of information and undertake a tremendous task of 
ingenious and highly conjectural reconstruction. Among the 
primeval monsters and fantastic beasts which have tramped 
or crawled through the evolutionary history of our law very 
few have left behind them a perfect fossil and when by chance 
such a thing has happened to survive, it is a highly prized 
museum piece, like Bullen and Leake’s third edition in 1868, 
which has fixed for ever the practice of our courts on the eve 
of the great Judicature Acts. 

About the same time another pair of learned and industrious 
collaborators, too little remembered, were fixing for posterity 
the law of charities as it stood at a critical stage of its evolution. 
In 1867 Hugh Cooke and R. G. Harwood of the Charity 
Commission published the second edition of their book on 
the Charitable Trusts Acts, and now that the law of charities 
appears to be moving forward towards another decisive 
transformation, it is interesting to look, not only forwards, 
but backwards also into the mirror of the past. 

In the abstract one would not imagine that an impulse to 
do good to one’s fellow creatures would set up any very 
perplexing legal complications, yet paradoxically it seems to be 
far easier to define and control the evil that men do than the 
good that they would do. The criminal law can say that 
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of the life of Parliament beyond five years ; could The Queen 
and Commons, following precisely all the procedure of the 
Parliament Acts, validly enact such an extension? The 
exclusion of such a Bill from the provisions of the Parliament 
Acts amounts to a purported limitation on the area of power 
granted to the ‘“ Parliament ”’ of Queen and Commons, and 
not merely a limitation on its composition or procedure. 
There is no legal difficulty in regard to a limited area of 
power granted to a “ delegate,’’ but the courts may not 
recognise The Queen and Commons as “ delegates.” 


“cc 


Conclusions 

Such problems may appear purely theoretical in this 
country, but they have been vital issues in Commonwealth 
countries and may yet be again. Although, as in the South 
African cases, the judges may clothe their solutions in 
apparently “ legal”’ language, the real decision depends on 
extra-legal factors, such as the history of a country, and its 
existing political facts. The South African judges had really 
to decide how far they should go in protecting the constitu- 
tional guarantees. In the first Harris case they decided that 
any change must be effected within the legal framework of 
the existing constitution, and they accordingly forced the 
Government to make the change, in form at least if not in 
substance, by using the prescribed procedure of the entrenched 
clauses. In Collins’ case, though the spirit of the constitution 
had been broken, they apparently accepted the change as 
inevitable, since the electorate had shown its renewed con- 
fidence in the Government by increasing its majority 
subsequent to the first Harris case. 

DonaLp R. Harris. 


CHARITY 


such and such offences shall incur such and such penalties 
and translate what it says into workable day-to-day practice. 
But charity is far more subtle and elusive. The main spring 
which feeds it is caritas, the Christian conception of the 
love of God, and it has never quite lost the influence of that 
source, no matter what landscapes the river of charity law 
has flowed through since it rose in the eternal hills. That 
influence does not make it easy to control and define in terms 
of secular legalism. But even looking at charity as mere 


philanthropy, in the spirit of Abou ben Adhem, it is still * 


seen to be complex and paradoxical. Thus a man who would 
establish some good work for ever hardly foresees that those 
to whom he has entrusted it may grow slack or covetous 
and turn it to their private advantage, or that society itself 
may revolt at the notion of property being withdrawn for 
ever from the ebb and flow of human affairs. Or, again, a 
man may cloak with good works neglect of his obligations to his 
family or evasion of his taxes to the State. Besides that, 
the boundaries of the charitable are the most debatable of 
territories : What is charitable ? 

The reformist spirit of the early Victorians found the whole 
law of charity lost in chaos and old night and, after several 
vain attempts to bring it into order and light, the Charitable 
Trusts Act, 1853, inaugurated a new regime of responsibility 
under the guidance of the Charity Commissioners, called into 
being as an institution half way between a Government 
department and the sort of universal uncle that everyone 
would welcome as a trustee. 
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It is at this point that the 1867 edition of Cooke and 
Harwood’s book draws the map of the charitable territory. 
It is not a treatise, which, after all, is only an extended essay, 
but a verbatim collection of all the Acts in force together with 
a summary of all the judicial decisions since 1853 and some 
suggested precedents. The work was designed to be “ of 
practical utility to trustees, clergymen, parish officers, solicitors, 
and others engaged in the administration of charities.” 

It appears at once that even the Act of 1853 was a clearing 
in the forest rather than a taming of it. Two more Charitable 
Trusts Acts followed in 1855 and 1860, then the Charity 
Commissioners Jurisdiction Act, 1862, besides four Roman 
Catholic Charities Acts in 1856, 1857, 1858 and 1860. 

That was Part I. In Part II there figured no fewer than 
sixty-five more Acts of Parliament all bearing on the subject, 
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starting with the great Statute of Elizabeth I and including 
eight Mortmain Acts, eleven Acts dealing with exchanges of 
land subject to charitable purposes, Acts dealing with 
taxation, church building, schools, and universities, and the 
sections of the Larceny Act, 1861, dealing with fraudulent 
trustees. 

Charities in the fourteen years that followed the Act of 
1853 were a fruitful source of litigation and the brief summary 
of the individual decision in Part III fills more than thirty 
closely printed pages. Already the brushwood and the under- 
growth and the new trees were springing up to choke the forest 
clearing. Now there has been more than a century of growth. 
What will the impending attack of the foresters’ axes achieve 
to-morrow ? 

RICHARD ROE, 


REVIEWS 


Concise Land Registration Practice. 
Ruorr, Solicitor. pp. xvi and (with Index) 302. 
London: Sweet & Maxwell, Ltd. {1 17s. 6d. net. 
This new publication is similar in scope and purpose to Wontner’s 

Guide to Land Registry Practice, although the text is rather 

longer and there is some further explanation, for example, on 

subjects such as contentious proceedings, rectification and 
compensation. 

The book is written by one of the joint authors of the recently 
published comprehensive work The Law and Practice of Registered 
Conveyancing and there is a foreword by the other joint author, 
Sir George H. Curtis, Chief Land Registrar. The smaller volume 
is, in many respects, a summary of the other, and a number of 
passages are abbreviations or quotations with some amendments. 

Solicitors will find the new book very valuable for reference 
in carrying out transactions affecting registered land; almost 
all problems +vill be solved without use of the longer text. No 
fault can be found with its accuracy, and the selection of the 
material most likely to be needed has been made with care and 
is based on wide experience. On the other hand, one or two 
statements may cause some solicitors to ask whether the author 
does not allow his enthusiasm for registration to give rise to an 
element of exaggeration in his claims for its benefits. For 
instance, in defining the essential characteristics of registered 
conveyancing (p. 2) (in words differing somewhat from those in 
The Law and Practice of Registered Conveyancing, p. 9), he 
refers to ‘‘the abolition of the inconclusive, expensive and 
repeated examination of title by private individuals and the 
substitution of one final and absolutely authoritative examination 
by the registry’s conveyancing experts.’’ As examination of an 
unregistered title is very rarely carried out by anyone other than 
a member of the Bar or a solicitor, the meaning which the author 
apparently intended to convey could have been expressed in 
more acceptable terms than by a contrast between ‘“ private 
individuals ’’ and the registry’s ‘‘ conveyancing experts.’’ It is 
also difficult to comprehend the justification for the author’s 
comment, in referring to the complete privacy of the personal 
affairs of registered proprietors, that ‘‘ this privacy is more 
comprehensive than any in unregistered conveyancing.” 


By THEODORE B. E. 
1959. 


Oyez Practice Notes No. 37: Road Charges. Second 
Edition. By J. F. Garner, LL.M., Solicitor. pp. (with 
Index) 70. 1959. London: The Solicitors’ Law Stationery 
Society, Ltd. 9s. 6d. net. 


The publication of this new edition is very well timed. The 
Highways Act, 1959, will not come into force until Ist January, 
1960, but account has been taken of its provisions, although in 
other respects the law is stated as on Ist October, 1959. 

Solicitors are often called on to advise clients as to the validity 
of charges for works carried out by local authorities and on other 
similar problems. ‘The ‘‘ advance payments code ’’ (as the 1959 
Act aptly names those sections which re-enact the New Streets 
Acts, 1951 and 1957), must frequently be taken into account 
before the purchase or mortgage of a house. The sections of the 


Highways Act, 1959, which are important in practice are not 
easily identified nor can a solicitor readily find some of the 
important decisions of the courts. Consequently, the subject 
is an ideal one for the production of a practical guide of this 
nature and the author has performed his task with discrimination, 

Our only criticism is that we think the precedents in the 
appendix for clauses to be used in contracts could be improved. 
In the first place we suggest that some emphasis should be placed 
on the advantages of inserting similar clauses in conveyances, ; 
the appendix refers to contracts although it is stated, at p. 61, that 
the clauses can be used in either. Secondly, we are unconvinced 
by the footnote at p. 63 explaining that a covenant to make a 
road to the satisfaction of the local authority is adequate. There 
is often delay in asking the authority to adopt a street and doubt 
may arise many years after the making up as to whether the 
local authority expressed their satisfaction with the work. 
Consequently, we would prefer to protect a purchaser by a 
covenant to form a street and to keep it in repair to the satis- 
faction of the authority until it is adopted. The choice of 
wording such as this is, however, largely a matter of opinion 
Solicitors will find the advice given in these notes to be valuable 
and its general adoption would avoid many doubts and 
ambiguities. 


Register of Defunct and Other Companies removed from 
the Stock Exchange Official Year-Book. Editor-in-Chief: 
Sir Hewitt SKINNER, Bt. 1959. London: Thomas Skinner 
and Co. (Publishers), Ltd. £1 10s. net. ° 
The Register of Defunct and Other Companies for 1959 contains 

over 22,000 notices of companies removed from the Stock 
Exchange Year-Book and its predecessors since 1875. The new 
edition contains the final particulars of an additional 100 com- 
panies whose liquidation has been completed. This hook is 
invaluable in enabling solicitors to trace the history of any 
defunct company in connection with, e.g., the winding up of 
estates of deceased persons. 


Phipson’s Manual of the Law of Evidence. Eighth Edition. 
By D. W. Ettiott, LL.B., Solicitor. pp. xxxii and (with 
Index) 269. 1959. London: Sweet and Maxwell, Ltd 
£1 15s. net. 

The eighth edition of Phipson’s Manual contains the fruits of the 
labours of its new editor. Mr. Elliott has considerably altered 
the content, arrangement and style of the work, has added a 
chapter on the Evidence Act, 1938, and has rewritten the sections 
on estoppel, burden of proof and similar facts. The work is now 
divided into nineteen chapters, and we consider that, by grouping 
related sections into these longer chapters, the editor has achieved 
his object of facilitating study of the subject. The law is stated 
principally as on 1st January, 1959, and we have no doubt 
that this edition will be found of great assistance by students and, 
as a guide, also by practitioners for several years to come. 

A few points of detail occur to us. In footnote 58 on p. 23, 
mentioning an exception to the statutory presumption that 
persons die in order of age, a reference might be added to s, 29 (1) 
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of the Finance Act, 1958, dealing with the estate duty position. 
On p. 220 no authority is cited for the statement that Sikhs are 
sworn on the Granth ; in view of our researches on this subject, 
the results of which were published at p. 622, ante, we consider 
that the assertion should be qualified. Although on the whole 
the work is readable, we found irritating the habit of starting 
sentences with the conjunction ‘‘and.” In the section on 
estoppel by conduct we are interested to see the use of the words 
“‘representor’’ and “‘ representee’’ at p. 96; does such use 
constitute evidence of coining by the editor? 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Distress for Rates Bill [H.L.| [2nd December. 
To consolidate, with corrections and improvements made under 


the Consolidation of Enactments (Procedure) Act, 1949, certain 
enactments relating to the recovery of rates. 


In Committee :— 


Marshall Scholarships Bill [H.C.| [1st December. 


HOUSE OF COMMONS 


PROGRESS OF BILLS 
Read Second Time:— 
Professions Supplementary to Medicine Bill [H.C.] 
[30th November. 
In Committee :— 


Local Employment Bill [H.C.| {1st December. 


STATUTORY INSTRUMENTS 


Air Force Act, 1955 (Continuation) Order, 1959. 
No. 1974.) 4d. 

Argyll County Council (Allt Beithe, Acharacle) Water Order, 
1959. (S.I. 1959 No. 2004.) 5d. 

Army Act, 1955 (Continuation) Order, 1959. (S.1. 1959 No. 1973.) 
4d. 

Coal Industry Nationalisation (Borrowing Powers) Order, 1959. 
(S.I. 1959 No. 1993.) 5d. 

County Court Districts (Miscellaneous) Order, 1959. 
No. 1992.) 5d. 

Diplomatic Immunities (Commonwealth Countries and 
Republic of Ireland) (Amendment) Order in Council, 1959. 
(S.I. 1959 No. 1976.) 5d. 

East Cornwall Water Board Order, 1959. 
1s. 1d. 

Exchange Control (Authorised Dealers) (Amendment) (No. 2) 
Order, 1959. (S.I. 1959 No. 1999.) 4d. 

Exchange Control (Authorised Depositaries) (Amendment) (No. 2) 
Order, 1959. (S.I. 1959 No. 2000.) 4d. 

Foreign Compensation (Poland) (Nationalisation Claims) 
(Amendment) (No. 2) Order, 1959. (S.I. 1959 No. 1967.) 5d. 
Foreign Compensation (Union of Soviet Socialist Republics) 

(Registrations) Order, 1959. (SI. 1959 No. 1968.) 5d. 

Hawarden and District Waterworks Company (Charges) Order, 
1959. (S.I. 1959 No. 1950.) 4d. 

Import Duty Drawbacks (No. 11) Order, 1959. 
No. 2011.) 4d. 

Inverkeithing—Perth Trunk Road (Glenfarg Diversion) Order, 
1959. (S.I. 1959 No. 1998.) 5d. 

Loch Bervie Harbour Order, 1959. (S.I. 1959 No. 2003.) 7d. 

London—Canterbury—Dover Trunk Road (Priory Road, 
Dover) Order, 1959. (S.I. 1959 No. 1962.) 5d. 

London—Folkestone—Dover Trunk Road (York Street to 


(S.I. 1959 


(S.1. 1959 


(S.I. 1959 No. 2001.) 


(S.I. 1959 


Snargate Street, Dover) Order, 1959. (S.I. 1959 No, 1961.) 5d, 
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Airtime. New European Quick Keference Air Time-table. 
1959. pp.111. London: Thomas Skinner & Co. (Publishers), 
Ltd. 4s. net. 


When the time comes for the solicitor to take his well-deserved 
annual holiday, it might be that he will want to fly to Europe. 
Then this time-table showing over 2,000 direct flights and transfer 
connections between 1,050 principal European cities will serve 
him admirably. The time-table is alphabetically indexed through- 
out for quick easy reference, and all introductory information is 
in five languages. 


AND WHITEHALL 


London Traffic Prescribed Routes Regulations, 1959:— 
Camberwell (No. 2). (S.I. 1959 No. 1964.) 5d. 
Enfield and Southgate. (S.I. 1959 No. 1994.) 4d. 

London Traffic Prohibition of Cycling on Footpaths Regulations :— 
Epping. (S.I. 1959 No. 1995.) 4d. 

Mablethorpe and Sutton (Water Charges) 
(S.I. 1959 No. 2005.) 4d. 

Medway Water Order, 1959. (S.I. 1959 No. 1959.) 5d. 

National Health Service (Regional Hospital Boards and Boards 
of Management) (Scotland) Amendment (No. 2) Regulations, 
1959. (S.I. 1959 No. 1989.) 5d. 

Naval Discipline (Commonwealth Navies) Order, 1959. (S.I. 1959 
No. 1972.) 4d. 

Draft Police Pensions Regulations, 1959. 8d. 

Draft Police Pensions (Scotland) Regulations, 1959. 8d. 

Poole and Bournemouth Water Order, 1959. (S.I. 1959 
No. 1991.) 5d. 

Rules of the Supreme Court (No. 3), 1959. (S.I. 1959 No. 1958.) 
1s. 8d. 

Sierra Leone and the Gambia Court of Appeal Order in 
Council, 1959. (S.I. 1959 No. 1977.) 8d. 

Sierra Leone and the Gambia (Appeals to Privy Council) Order 
in Council, 1959. (S.I. 1959 No. 1978.) 7d. 

Stopping up of Highways Orders, 1959:— 
City and County Borough of Coventry (No. 12). 

No. 1963.) 5d. 

County of Kent (No. 20). (S.I. 1959 No. 1951.) 5d. 

Superannuation (National Assistance Board) Transfer Rules, 
1959. (S.I. 1959 No. 1985.) 5d. 

Tithe (Amendment) Rules, 1959. (S.I. 1959 No. 1984.) 7d. 

Tithe Redemption Commission (Transfer of Functions and 
Dissolution) Order, 1959. (S.I. 1959 No. 1971.) 5d. 

Transfer of Functions (Crown Estate Commissioners) Order, 
1959. (S.I. 1959 No. 1969.) 4d. 

Wages Regulation (Shirtmaking) Order, 1959. (S.I. 1959 
No. 2010.) 7d. 


Order, 1959. 


(S.I. 1959 


West African Territories (Air Transport) (Revocation) Order 


in Council, 1959. 
West Wilts Water Board Order, 1959. 
1s. 1d. 
Wolverhampton Water (Neachley Pumping Station) Order, 
1959. (S.I. 1959 No. 1987.) 6d. 


(S.I. 1959 No. 1980.) 5d. 
(S.I. 1959 No. 1965.) 


SELECTED APPOINTED DAYS 
November 
27th Diplomatic Immunities (Commonweaith Countries and 
Republic of Ireland) (Amendment) Order in Council, 


1959. (S.I. 1959 No. 1976.) 

30th Rules of the Supreme Court (No. 2), 1959. (S.I. 1959 
No. 1947.) 

December 

1st Exchange Control (Authorised Dealers) (Amendment) 


(No. 2) Order, 1959. (S.I. 1959 No. 1999.) 
Exchange Control (Authorised Depositaries) (Amend- 
ment) (No. 2) Order, 1959. (S.I. 1959 No. 2000.) 
Factories Act, 1959 (Commencement No. 1) Order, 1959. 
(S.I. 1959 No. 1877.) Sched, I only. See p. 947, 
ante, 
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inti NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


Court of Appeal 


SECTION 8 RELIEF: WORKING MEN’S 
CLUBS’ UNION 


Working Men’s Club and Institute Union, Ltd. v. Swansea 
Corporation 


Morris, Romer and Willmer, L.JJ. 11th November, 1959 


Appeal from the Divisional Court ([1958] 1 W.L.R. 1135; 
102 Sox. J. 859). 

An organisation (the union) was formed in 1862 to encourage 
working men to band together and form working men’s clubs and 
institutes. The objects of the union, as set out in r. 2 of its rules, 
were: ‘‘ To carry on the business of general advisers, teachers of 
the doctrine of association for social or ameliorative purposes 

At the present time the main activity of the union consisted 
of helping clubs which had already been formed and become 
members. The union owned a number of convalescent homes 
used by the members of the member clubs. The union appealed 
against the rating assessment in respect of one of their convalescent 
homes, claiming that they were entitled to relief under s. 8 (1) (a) 
of the Rating and Valuation (Miscellaneous Provisions) Act, 1955, 
as “‘an organisation . . . which is not established or conducted 
for profit and whose main objects . . . are . . . concerned with 
the advancement of . . . social welfare’’. The deputy recorder 
held that the main object of the union was the giving of advice 
and guidance to members and was not charitable, nor otherwise 
concerned with the advancement of education or of social welfare. 
Consequently, he held that s. 8 (1) (a) did not apply to the 
convalescent home. The Divisional Court, by a majority, reversed 
the decision of the deputy recorder and allowed the union’s 
appeal in respect of the rate. The rating authority appealed. 

Morris, L.J., said that, in effect, the main object of the union 
was to assist its members by advising and guiding them. Com- 
mendable as that object was, it was not within s. 8. The main 
object of the union was to benefit and assist its own members. 
Even if it couid be said that there was as a consequence the object 
of assisting the members of the member clubs, the elements of 
altruism or public benefit were lacking. It was doubtless true 
that the result of achieving the main object of giving advice and 
guidance to member clubs was that the interests and the social 
pleasures of the members of the member clubs were cared for and 
promoted. But that did not reflect any specific humanitarian 
or altruistic purpose. It only showed the reason why the member 
clubs wished to enjoy the benefits for which they paid when they 
became subscribing members of the union. The speeches 
delivered in the House of Lords in Tyustees of the National Deposit 
Friendly Society v. Skegness Urban District Council [1959] A.C. 293 
pointed irresistibly to the conclusion that that object which had 
been found to be the sole main object of the union was not one 
which was concerned with the advancement of social welfare 
within the meaning of s. 8. 

ROMER and WILLMER, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES: G. D. Squibb, Q.C., and Breuan Rees (Kenneth 
Brown, Baker, Baker, for T. B. Bowen, Swansea); J.T. Molony, 
Q.C., J. Malcolm Milne and D. Walder (Morgan, Lloyd & Evans 
for Edward T. Davies & Sons, Pontyclun, Glam.) 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


RATING: 


[1 W.L.R. 1197 


Chancery Division 


INFANT: GUARDIANSHIP: JOINT GUARDIANS: 
APPLICATION BY INFANT’S SISTER FOR JOINT 
GUARDIANSHIP WITH FATHER: DISCRETION OF 
JUSTICES 
In re H (an infant) 
Koxburgh, J. 5th November, 1959 

Motion. 

On 25th June, 1959, a wife obtained in the City of Nottingham 
magistrates’ court a separation order against her husband and 


was also awarded custody of an infant child of the marriage, 
a girl aged eleven years. The wife died on the same day. On 
30th July, 1959, the infant’s elder sister, who was aged twent y-one 
years and who said that she was on the worst possible terms with 
their father, applied to the magistrates under s. 4 (2) of the 
Guardianship of Infants Act, 1925, to be appointed a joint 
guardian of the infant with their father. The magistrates made 
an order for joint guardianship, stating, as one of their reasons, 
that they did so to enable the sister to proceed with an application 
for custody. The father appealed. Roxburgh, J., adjourned 
the motion into open court. 

ROXBURGH, J., said that the question that the court had to 
determine under s. 4 (2) of the Guardianship of Infants Act, 1925, 
was not whether the appointment of a guardian might be a 
convenient step towards some result which could not otherwise 
be obtained, but whether it was desirable to appoint a guardian. 
If it were not desirable to appoint a guardian it could not be 
right to appoint one for some collateral purpose, if that collateral 
purpose could lawfully be obtained by other means. Consequently, 
the words “‘ if it thinks fit’’ in s. 4 (2) must mean if the court 
thought that such a course would be for the benefit of the infant. 
If the court below had given any single ground on which it could 
be for the benefit of the child to appoint a joint guardian and 
had not plainly indicated that in fact it had acted from a collateral 
motive, he would have been very slow indeed to interfere, if he 
could have interfered at all. It was a fantastic proposition that 
it could be to the benefit of the infant for the magistrates to 
appoint a joint guardian who was “ on the worst possible terms ”’ 
with the existing guardian. If the magistrates were in any doubt 
as to who should be appointed, it was true that it would not 
be wrong to consider the possibility that one of the persons under 
consideration might some day in other proceedings be given 
custody, but for magistrates to direct their minds wholly to that 
question, when an application for custody had not yet been 
started, and not to consider whether the appointment was 
desirable pey se, seemed to him to be an application of discretion 
upon wrong and unjustifiable principles. The sister could not 
apply for the custody of the infant under the Guardianship of 
Infants Act, 1925, unless she had previously been appointed 
a joint guardian. It could not be right for magistrates to use 
the section as a step in devising procedure to give themselves 
jurisdiction to deal with custody when the section had not 
yet entrusted such jurisdiction to them. It still remained 
resident solely in the High Court. He would therefore allow 
the appeal and discharge the order. Appeal allowed. 

APPEARANCES: Bryan Clauson (Hancock & Willis, for German 
& Soar, Nottingham) ; Robert Lymberyv (Chureh, Adams, Tatham 
& Co., for Healey & Smith, Nottingham). 


{Reported by Miss M. G. Tuomas, Barrister-at-Law] [1 W.L.R. 1163 


SALE OF GOODS: SALE OF SECOND-HAND CAR AS 
NEW: WHEN CAR CEASES TO BE NEW 
Morris Motors, Ltd. v. Lilley 
Wynn Parry, J. 10th November, 1959 

Motion. 

On 20th August, 1959, the plaintiffs supplied a Morris Minor 
car manufactured by them to John C. Beadle, Ltd. That 
firm was one of the plaintiffs’ appointed distributors of Morris 
cars, the scheme of their sales organisation being to appoint 
distributors having an agency over a certain area of the country, 
and stemming from the distributor were a number of authorised 
dealers who would supply the cars to the public. On 24th August, 
1959, John C. Beadle, Ltd., sold the car in question to an appointed 
dealer who in turn agreed to sellit toa Mrs. L. On 5th September, 
her husband took delivery of the car at the dealer’s premises 
and paid the balance of the purchase money. Prior to delivery, 
the car had been registered with the county council, the log book 
had been obtained and number plates affixed. Later the same 
day Mr. L sold the car to the defendant at £10 over the list price 
and the car was delivered to the defendant. The defendant 
then advertised the car for sale as a new car and sold it as such 
to B. The plaintiffs now moved for an injunction in a passing 
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off action to restrain the defendant from advertising for sale 
or selling any motor car not being a new motor car of the plaintiffs’ 
manufacture as and for a new motor car of the plaintiffs’ manu- 
facture, and from falsely representing that any motor car of the 
plaintiffs’ manufacture was new when in fact it was not new. 
Wynn Parry, J., said that when a car was sold either by an 
authorised dealer or distributor, a warranty which was a limitation 
of the plaintiffs’ common-law liability was given to the purchaser ; 
that warranty at the same time undertook to supply a certain 
amount of free service to the new car and to replace parts that 
were defective in material or workmanship. The warranty 
represented something of value to the plaintiffs’ customers and 
was something they were entitled to expect when they bought a 
new car. He, his lordship, held that the sale and purchase of the 
car in question was completed when Mr. L drove the car away 
from the dealer’s premises. What was being dealt with after 
that completed sale was a car that was not a new car. The 
only safe test was that once a car had been sold retail it was no 
longer new. Once it had been registered with the county council, 
once the number plates had been affixed and once it had been 
driven from the dealer’s premises, the car ceased to be a new car. 
The motion should be treated as the trial of the action and an 
injunction granted in the terms of the notice of motion. 


APPEARANCES: K. E. Shelley, Q.C., and Christopher Mayson 
(Osmond, Bard & Westbrook) ; F. E. Skone James (Lucien Fior). 
{Reported by Miss M. G. Tuomas, Barrister-at-Law| [1 W.L.R. 1184 


INCOME TAX: DOUBLE TAXATION’ RELIEF: 

INCOME TAXED IN TWO YEARS OF ASSESSMENT : 

WHETHER CREDIT FOR FOREIGN TAX ALLOWED 
FOR BOTH YEARS 


Imperial Chemical Industries, Ltd. v. Caro (Inspector 
of Taxes) 
Wynn Parry, J. 11th November, 1959 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

In 1952, the company subscribed for shares in an Australian 
company, which new holding of shares constituted either a new 
or an additional source of income under s. 134 of the Income 
Tax Act, 1952. The company received dividends from the 
Australian company in September, 1954, and March, 1955. 
Under the rules applicable to Case V of Sched. D to the Income 
Tax Act, 1952, the company was assessable to income tax in 
respect of these dividends in both the year 1954-55 and the year 
1955-56. The Australian tax in respect of which credit could 
be given under art. XII of the Schedule to the Double Taxation 
Relief (Taxes on Income) (Australian) Order, 1947, amounted 
to £64,836. Of this amount £15,624 was first credited against 
the company’s liability to profits tax attributable to the dividends, 
leaving an amount of £49,212 to be credited against income tax. 
The company claimed that it was entitled to a credit of the 
amount of £49,212 against the United Kingdom income tax 
payable in respect of the dividends in each of the years of 
assessment 1954-55 and 1955-56. 

Www Parry, J., said that the first step which he was directed 
to take under art. XII (1) of the Order was to ascertain whether 
or not there was any ‘“‘income derived from sources in 
Australia.’’ The answer to that question was “ yes.’”’ From 
Imperial Chemical Industries of Australia and New Zealand, Ltd., 
the company received two dividends, both received in the fiscal 
year ending 5th April, 1955. The next step which he had to 
take under the article was to ascertain what Australian tax was 
payable directly or indirectly by way of deduction in respect of 
those dividends. £64,836 was so payable. Having found that 
figure, he had found the figure which was to be “‘ allowed as a 
credit against any United Kingdom tax payable in respect of 
that income.”’ It was argued on behalf of the company that the 
word ‘“‘ any” raised an ambiguity. He was unable to discover 
any ambiguity. The direction was to turn from the agreement 
to the relevant United Kingdom tax legislation and discover 
whether there was any United Kingdom tax payable in respect 
of that income. There was. Therefore, the £64,836 had to be 
set against that United Kingdom tax. Under the Income Tax 
Act, 1952, it was common ground that the credit had first to 
be set against the liability of the company to United Kingdom 
profits tax attributable to the dividends in question payable in 
the year ending 5th April, 1955. This total was £15,624. There 
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was thus left a credit balance of £49,212 to be set against United 
Kingdom income tax. Under the operation of the rules 
applicable to Case V of Sched. D, the company was assessable 
to tax in respect of the dividends in question, both in respect 
of the year 1954-55 and 1955-56. It was argued that this 
credit balance was available to be set off against the United 
Kingdom income tax payable in respect of each of these years. 
He was unable to accept that argument. It was urged that the 
contrary view failed to give effect to the manifest intention of 
the two Governments to prevent double taxation. He could 
not by reference to the English taxing statute create a greater 
sum of Australian tax than was made the subject of the operation 
of art. XII of the agreement. That sum was £64,836 and it 
was that sum, and only that sum, once, which could be used as 
a credit against the United Kingdom tax payable in respect 
of the income. 

APPEARANCES : F.. Heyworth Talbot, Q.C., and Philip Shelbourne 
(J. W. Ridsdale) ; Hilary Magnus, Q.C., and Alan Orr (Solicitor 
of Inland Revenue). 

[Reported by Miss V. A. Moxon, Barrister-at-Law] fl W.L.R. 1178 
WILL: VALIDITY OF GIFT OVER ON MARRIAGE 
WITH A PERSON NOT PRACTISING THE JEWISH 
RELIGION : WHETHER WIDOW INCLUDED IN GIFT 
TO STATUTORY NEXT-OF-KIN: WHEN NEXT-OF- 
KIN ASCERTAINED 
In re Krawitz Will Trusts 
Vaisey, J. 12th November, 1959 

Adjourned summons. 

By his will a testator gave his residuary estate in trust for his 
wife during widowhood, and after her death or remarriage upon 
trust for his daughter absolutely, provided that the residuary trust 
fund should not vest in her absolutely but should be retained by 
his trustees on protective trusts for her during her life. After her 
death the residuary trust fund was to be held on certain trusts for 
her issue. Clause 7 (c) (iv) of the will provided that if the 
residuary trust fund did not vest in any person under the preceding 
trusts it should be held on trust for such of the testator’s next-ol- 
kin according to the Statutes of Distribution as should be living 
in the United Kingdom at the death of his daughter. 
Clause 7 (c) (v) provided that if his daughter married a person who 
did not practise the Jewish religion the trusts in favour of her 
and her issue should be void, and the residuary trust fund should 
be held upon trust for certain of the testator’s next-of-kin, 
excluding his daughter and her issue. The testator died on 
28th May, 1947. On 9th December, 1948, his daughter married 
the second defendant, who was not a Jew by birth but who was 
received into the Jewish religion on 15th August, 1949. The 
testator’s daughter died on 8th February, 1958, leaving no issue. 

VAISEY, J., ina reserved judgment, said that he was constrained 
by authority to say that the gift in cl. 7 (c) (v) was void. He did 
not know, except in the broadest and most indefinite sense, what 
was meant by practising the Jewish religion. The expression 
lacked altogether that precision which was essential to the validity 
of a condition subsequent, which this was. The principal 
authorities were Clavering v. Ellison (1859), 7 H.L. Cas. 707 ; 
Sifton v. Sifton (1938) A.C. 656; In ve Blaiberg ; Blaiberg and 
Public Trustee v. De Andia Yvarrazaval and Blaiberg {1940 
1 Ch. 385; Clayton v. Ramsden [1943] A.C. 320; In ve Donn ; 
Donn v. Moses [1944] Ch. 8 ; and In ve Moss [1945] 1 All E.R. 207. 
The principle which they embodied was well known and clearly 
applied in the present case. Under the terms of cl. 7 (c) (iv) 
subject to the widow’s interest during widowhood, the fund was 
to go to such of the testator’s next-of-kin according to the 
Statutes of Distribution as should be living in the United 
Kingdom at the decease of his daughter. The testator’s next-of- 
kin at the date of his death were his daughter and his widow and 
not his daughter alone: Administration of Estates Act, 1925, 
s. 50 (1); In ve Gilligan [1950] P. 32; Wills Act, 1837, s. 18. The 
daughter was not living at her own death and could not on any 
view participate in the gift. “Statutory next-of-kin” in the 
context of the will might be considered as a description of an 
artificial, hypothetical class, consisting of persons who, at the 
death of the daughter, would have been the testator’s statutory 
next-of-kin if he had died on the day of his daughter’s death. 
If that were how the words should be understood, the persons 
entitled at that date must be confined to those who were living 
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in the United Kingdom at that date; and, according to the 
evidence, they would appear to be the widow and six of the 
defendants. He had to decide between the claim of the widow 
to be solely entitled and the claim of the seven persons just named. 
Prima facie a person’s next-of-kin had to be ascertained as at 
the date of his own death: In re Winn ; Brook v. Whitton [1910] 
1 Ch. 278 ; but this could be displaced by a context : Hutchinson 
v. National Refuges for Homeless and Destitute Children [1920] 
A.C. 794, distinguishing Bullock v. Downes (1860), 9 H.L. Cas. 1. 
It seemed to him impossible to attribute to the testator an 
intention to give his estate to his widow absolutely on the 
termination of her interest during widowhood. It seemed much 
more reasonable to suppose he was thinking of his near relatives 
(other than his wife and daughter) and the fact that many of 
them were living abroad gave special significance to the words 
“living in the United Kingdom.” He decided in favour of the 
seven persons. They took equally without regard to the quality 
and nature of the interests they would have taken on an actual 
intestacy ; and they took as joint tenants. Any claim the personal 
representative of the daughter might have had under the principle 
in Hancock v. Watson [1902] A.C. 14 was displaced by the claim 
of the seven persons which he had admitted. 


APPEARANCES: R. W. Goff, Q.C., and E. I. Goulding (Brown, 
Turner, Compton Carry & Co.); J. A. Plowman, Q.C., and 
A. Wolfe (Ward, Bowie & Co., for A. Conway, Leeds) ; 
M. Miller (Haslewoods, for Griffith, Smith, Dodd & Riley, Brighton) ; 
John Bradburn (Ward, Bowie & Co., for A. Conway, Leeds) ; 

G. T. Hesketh (Ward, Bowie & Co., for A. Conway, Leeds). 
[Reported by Miss V. A. Moxon, Barrister-at-Law] [1 W.L.R. 1192 


Probate, Divorce and Admiralty Division 


TAXATION OF COSTS: PRIVILEGE ATTACHING 
TO BRIEF 
Hobbs v. Hobbs and Cousens 
Stevenson, J. 21st October, 1959 
Summons (adjourned into court). 


A co-respondent in a contested divorce suit was ordered to 
pay the petitioner’s taxed costs. One item of these.costs was 
“instructions for brief: 200 guineas.” The co-respondent 
attended in person before the taxing registrar on the taxation, 
and, in connection with the item for ‘‘ instructions for brief ”’ 
asked to be allowed to inspect the brief delivered by the 
petitioner’s solicitors to counsel. The registrar referred to the 
judge the question whether a litigant should be permitted, on 
taxation, to inspect a brief delivered on behalf of another party. 


STEVENSON, J., said that at first sight it seemed not unreasonable 
that the co-respondent should ask to be allowed to inspect the 
contents of the brief for which he was going to be required to 
pay something by way of party and party costs. The co-respondent 
argued that he must see and become familiar with the contents 
of that document in order to qualify himself to present his 
contention that the fees he was required to pay were excessive. 
In the ordinary course of events, a litigant was entitled to see 
and learn all he could about the matters in possession of the 
other side which were relevant to the issue between them. There 
was no doubt, however, that legal professional privilege, which 
had a sure and unshakable foundation in our law, protected from 
disclosure not only documents which embodied communications 
between a client and his legal adviser coming into existence in 
the course of litigation or in anticipation of litigation, but even 
documents which, without contemplation of any litigation at all, 
came into existence in order to enable the client to obtain the 
legal advice which he required. ‘That privilege had a sound 
basis in common sense. It existed for the purpose of ensuring 
that there should be complete and unqualified confidence in the 
mind of a client who consulted his solicitor or counsel that what 
he there divulged would never be disclosed to anyone else. Only 
on that basis could litigation and the business of the law be 
carried on satisfactorily. The co-respondent was therefore not 
entitled to inspect the brief or its contents. The fact that the 
taxing registrar and nobody else was permitted to see that 
document, however, did not in the least prevent the co-respondent 
from contending that the sums he was ordered to pay by way 
of costs were excessive, having regard to the brief and its contents. 
It was the duty of the taxing registrar closely to scrutinise the 
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contents of this or any other brief to see that it was not over- 
loaded with surplus matter. That duty resting upon the taxing 
registrar would doubtless be faithfully performed. The co- 
respondent had also made the point that this litigation was now 
concluded and the decree made absolute, and that therefore 
no harm would be done by permitting him now to see this 
document. There was, however, an abundance of authority in 
support of the proposition that once legal professional privilege 
attached to a document, of which a brief to counsel was an 
example, that privilege attached for all time and in all circum- 
stances. Even if that were not plain, it was a feature of litigation 
in the Divorce Division that even after such litigation had 
achieved the degree of finality marked by a decree absolute 
dissolving a marriage, a number of questions sometimes remained 
to be decided relating to the custody of children and to main- 
tenance, in which the conduct of the parties might have a 
significance. It would be intolerable if, in litigation in the 
Divorce Division, someone in the position of the present co- 
respondent were permitted to see the brief delivered on behalf of 
the petitioner. 

APPEARANCES: J. G. Wilmers (Jaques & Co.) ; James Comyn 
(Treasury Solicitor) ; the co-respondent in person. 


[Reported by D. R. Ettison, Esq., Barrister-at-Law] [3 W.L.R. 942 
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Appointment of New Trustees of Working Men’s Club 

Q. By a conveyance dated 6th December, 1921, a property 
in the occupation of a working men’s club was conveyed to 
four named persons “‘ to hold the same unto and to the use of 
the purchaser and the survivors and survivor of them and the 
heirs and assigns of such survivor in fee simple.”’ The purchasers 
were in fact the then trustees of the working men’s club (which 
was not and is not a registered friendly society). All the 
purchasers except one are dead, having died after 1926, and it 
is now wished to have the property vested in new trustees who 
have been appointed by the club, by the surviving trustee, 
who will then retire. Can you point to any precedent to help us 
draw the necessary deed ? The land is not, and has not been, 
subject to any incumbrances. We have taken the view that by 
virtue of the Law of Property Act, 1925, Sched. I, Pt. IV (1) (i) (8), 
the property became vested in the persons named in the deed 
as purchasers upon the statutory trusts, and that all that is now 
required is a deed of appointment of the new trustees appointed 
by the working men’s club stating that the new trustees hold the 





property ‘‘on the statutory trusts and the trusts of the 
Working Men’s Club.’”’ Could you advise whether this procedure 
is correct ? 


A. (1) On the information given we are unable to agree that 
the Law of Property Act, 1925, Sched. I,*Pt. IV, para. 1 (1) (6), 
applied. That provision was applicable where land was held 
in undivided shares (i.e., by persons as tenants in common). 
As the habendum to the conveyance of 1921 did not contain any 
words of severance, it appears that the four purchasers held as 
joint tenants. (2) If those purchasers were joint tenants there 
is some doubt as to the relevant transitional provision (if any). 
From the facts stated it would seem that there was nothing on 
the face of the conveyance to show that the purchasers were not 
beneficially entitled, in which case it is suggested in Emmet on 
Title, 14th ed., vol. 1, p. 274, that title could, in future, be made 
on the basis that a trust for sale has arisen under the Law of 
Property Act, 1925, s. 36. (3) If there is provision in the rules 
of the club for appointing new trustees, it is assumed that the 
new trustees have been appointed in pursuance of them. On that 
assumption there should be a conveyance of the legal estate 
to the new trustees. We think you could well adapt the precedent 
in the Encyclopedia of Forms, 3rd ed., vol. 18, p. 216. 


Will—ConstrucTION—Two PROPERTY COMPANIES CONTROLLED 
BY TESTATRIX—SOLICITOR APPOINTED DIRECTOR—CLAUSE TO 
RETAIN DiRECTOR’S REMUNERATION 

Q. Miss A, an elderly spinster, owns 99 per cent. of the share- 
holding in each of two property investment companies. In her 
will, she appoints Mr. B, her solicitor, and another, to be her 
executors and trustees, and after certain specific bequests, 
bequeaths her residue on trust for sale with power to postpone 
te two successive life tenants, the remainder being divided 
amongst certain charities. The will contains the usual charging 


clause and Miss A has, of course, been advised of the disadvantage 
of successive life interests from the point of view of estate duty. 
Recently, Miss A has appointed Mr. B, a director of the two 
property companies, not only in order to assist her now in the 
running of these companies but also to try and ensure that on 
her death he will be able to continue to direct the companies 
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for the benefit of the tenants for life and remaindermen. One 
share in each company has been transferred to Mr. B. It is 
intended that Mr. B shall draw a small director’s fee during the 
lifetime of Miss A, and after her death draw a larger director’s 
fee in accordance with the work involved. In order that Mr. B 
may be able to receive and retain a director’s fee after the death 
of Miss A, should a special clause to that effect by codicil be 
inserted in the will ? If so, can you please suggest a precedent ? 


A. In our opinion a special clause should be inserted. The 
rule of equity is that a person in a fiduciary capacity must account 
for any profit obtained by virtue of his position unless the trust 
instrument provides otherwise. As the remuneration will be 
increased after the death of A, we think this rule is likely to be 
applied (Re Macadam [1946] Ch. 73). We have not succeeded 
in finding an adequate clause in the precedent books. We 
suggest, however, that you adapt the clause which was in issue 
in Re Llewellin’s Will Trusts; Griffiths v. Wilcox [1949] Ch. 225, 
but taking care to add to it a provision expressly authorising 
a director to retain for his own benefit any remuneration of 
whatever nature he may receive from the company and to concur 
in the fixing of that remuneration by the company in any manner 
he thinks fit. (As the proposed director is solicitor to the 
testatrix it might be wise that she should be independently 
advised on these points.) 

INTEREST FORMING PART OF 
ESTATE 


Q. A died many years ago and by her will bequeathed her 
real and personal property to her trustees upon trust for sale 
and conversion, and to pay the income therefrom to C for life 
and from and after C’s death to C’s children in equal shares. 
In the event of the failure or determination of this trust, then 
A gave the residue of her real and personal estate to F for his 
own absolute use and benefit. C is stili living but is a spinster 


Estate Duty—CoNnTINGENT 


without children, but F has recently died. Did F’s contingent ° 


interest cease on his death or, as he survived A, did it vest in 
him and thus form part of his estate and become aggregable 
with his own free estate for estate duty purposes ? 


A. We can see no reason for construing the gift to F as 
conditional on his surviving C and the contingent interest 
therefore forms part of his estate. Duty can either be paid 
now or when the interest falls in, but it is probably advisable 
to pay duty now on the present value of the reversion, full credit 
being taken for the possibility of C having children. If the 
amount is substantial a valuation should be obtained from an 
expert accustomed to dealing in reversions, who will no doubt 
advise that the market value is very low if there is any possibility 
of C having children. 


Estate Duty—SrETTLEMENT—WomMAN DomIcILED IN KENYA— 
WHETHER TRusT FuND SUBJECT TO UNITED KINGDOM ESTATE 
DuTy 


Q. Under a settlement made in England in 1934, having 
trustees permanently resident in England and investments all 
standing in the names of the trustees and under their control, 
a married woman is entitled to the income for life. She has 
become domiciled in Kenya, her husband having bought a large 
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farm there. The trust-fund is very large and the investment 
clause is in the widest terms covering colonial, dominion and 
foreign securities. On her death will United Kingdom estate 
duty attach to the trust fund? Could this be avoided if the 
trust fund is invested in “‘ privileged British Government 
securities,’ or investments in South Africa or foreign countries ? 


A. If on the death of the life tenant the trust fund is invested 
in either ordinary United Kingdom securities or in securities 
of foreign countries it will, by the Finance Act, 1949, s. 28 (2), 
be charged with United Kingdom estate duty. The reason is 
that it cannot be shown that the proper law of the disposition 
under or by reason of which it passes is other than the law of 
England. To the extent, however, that the trust fund is com- 
prised of exempted British Government securities it will be 
exempt from any charge to United Kingdom estate duty on the 
death of the life tenant if she is domiciled and resident outside 
the United Kingdom: see Finance Act, 1951, s. 34. 


Income Tax—PARTNERSHIP DEVELOPING LAND—-WHETHER 
PARTNER ASSESSABLE FOR INDEPENDENT PROPERTY TRANSACTIONS 


Q. I act for a client who is developing land. There is a 
partnership (the terms of which have not yet been reduced to 
writing) between him and some other persons. The land itself 
is vested in my client. Independently of this project, my client 
indulges in a few property transactions to an extent which might 
not render him liable to be classified as a property dealer. He 
contends that the partnership business, or his share in it, 
constitutes quite a separate venture which is a business and 
should not rank as property dealings. The land which is 
vested in him, and upon which the development takes place, is, 
of course, sold in parcels with the house erected on each parcel, 
and there is a small profit possibly from the sales of the land. 
I fear that the tax authorities will not accept my client’s 
contention, as it would then be open to any persons to join with 
other persons in a partnership to prevent them from being 
classified as property dealers. I would be glad for your views 
on the matter. 


A. The business of the partnership is apparently that of 
developers, and the existence of the business does not really 
affect the question of whether the client is dealing in land, 
except that his connection with the building trade is a factor 
which can be taken into account as tending to show that he is 
trading. See Jones v. Leeming [1930] A.C. 415, Page v. Pogson 
(1954), 35 T.C. 305, Wager v. Watson [1956] T.R.1. Whether the 
client sells the plots to purchasers direct, or via the partnership, 
it seems abundantly clear that he is dealing in land, and he must 
be classed as a property dealer in respect of this venture. Since 
the profits from the sales of plots are small, we presume that the 
real question is whether the client can be assessed in respect of 
the independent property transactions. He is entitled to have 
these dealt with on their merits, and to show if he can that they 
were realisations of investments. Certainly he cannot rely on 
these transactions being merely casual, if otherwise they have 
the marks of trade, in view of his classification as a property 
dealer. 


Conveyancing—ExTENSION OF PowERS OF MORTGAGOR TO 
GRANT UNDERLEASE 


Q. On 31st December, 1935, Blackacre became vested in A 
for the residue of a term of 800 years granted by a lease. On 
18th February, 1936, A charged Blackacre, together with other 
property, by way of legal mortgage to the B Bank. On 
19th August, 1958, A sold Blackacre by way of underlease for 
the residue of the term of 800 years, less the last three days 
thereof, to C and the B Bank joined in the underlease for the sole 
purpose of extending s. 99 (14) of the Law of Property Act, 1925. 
The B Bank did not release Blackacre from the charge. The 
same day C charged Blackacre by way of legal mortgage to A 
and this legal charge not only made no reference to the legal 
charge to the B Bank but recited that Blackacre was vested in 
A free from incumbrances. C now wishes to assign Blackacre 
for the residue of the term of years granted by the underlease 
and his solicitors state that Blackacre was automatically released 
from the legal charge to the B Bank by virtue of the fact that 
the sale to C was by way of underlease and not assignment. 
Please advise whether this view is correct, or whether a release 
should be obtained from the B Bank. 
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A. In our opinion a release should be obtained from the 
B Bank. Apparently the bank joined in the underlease pursuant 
to the Law of Property Act, 1925, s. 99 (14), for the purpose of 
extending the mortgagor’s powers so that he could validly grant 
the underlease. This indicates that the mortgage to the bank 
was intended to remain effective ; otherwise this procedure would 
not have been appropriate. A recital by A as to freedom from 
incumbrances could not deprive the bank of title. 


Estoppel by Recital 


Q. We have been instructed to report on the title of A to 
a certain piece of land. The abstract of title reveals that on 
13th October, 1947, the property was mortgaged in favour of B 
by C, who is one of A’s predecessors in title. On 16th February, 
1956, a part of the mortgaged property was conveyed by C 
as beneficial owner to D and expressed to be conveyed free from 
incumbrances. We are informed that it was intended to repay 
the mortgage out of the proceeds, but by inadvertence the 
reconveyance endorsed on the mortgage was dated 23rd February, 
1956. A ultimately became the owner of part of the land 
conveyed to D and, therefore, has none of the above-mentioned 
We have considered ss. 76, 115 and 116 
of the Law of Property Act, 1925, and feel that we cannot report 
that A has a good and marketable title to the fee simple. Are 
we being unreasonable ? 


A. We would not go so far as to say that you are being 
unreasonable, but we think you are probably unduly cautious. 
We are not sure on the facts stated whether the endorsement on 
the mortgage was an actual reconveyance in the old form to C 
or whether it was a statutory receipt for the money which stated 
that payment was made by C and so took effect under the Law 
of Property Act, 1925, s. 115. In the former case the legal 
estate (assuming the mortgage was by demise) was conveyed 
back by B to C. In the latter case if the receipt stated payment 
was by C, s. 115 (2) would operate as C was not then entitled to 
the immediate equity of redemption (having already conveyed 
the equity as regards the relevant land to D). The result of 
s. 115 (2) was to transfer the benefit of the mortgage to C. In 
either event, however, we think you can properly report that A 
has a good and marketable title. C, having expressed to convey 
free from incumbrances, could not thereafter set up the mortgage 
against a purchaser from him. The result was that the purchaser 
got a good title as soon as all rights of the mortgagee were 
extinguished and we think this is the effect of the endorsement. 
See, for example, the discussion of the doctrine of estoppel in 
Emmet on Title, 14th ed., vol. 1, p. 410 et seq., and particularly 
the paragraph at the bottom of p. 410 and the top of p. 411. 


Vendor and Purchaser—ASSIGNMENT OF UNDERLEASE 
NEGATIVING IMPLICATION OF MERGER 


Q. I am acting for the purchasers of a housé, and at the time 
of the contract being drawn, the deeds were mislaid and 
information scanty. The contract stated that the vendors (who 
are executors) would implement the sale by way of an assignment 
of a portion of a head lease, the vendor’s testator being the head 
lessee. As the deeds have now been found, it transpires that the 
vendor’s testator created an underlease of the property now 
being sold, purchased it back and mortgaged the underlease by 
way of demise to a building society just before his death in 1939, 
The mortgage is still to be discharged on or before completion, 
and, in my opinion, it would be cleaner conveyancing if the 
transaction were to be effected by an assignment of the under- 
lease, which would appear still subsisting, and I propose to 
incorporate in the draft assignment a recital whereby the vendors 
declare that the underlease had never merged in the head 
leasehold. Six houses have been built on the plot demised in 
the head lease. Would this be the best course or do you consider 
it safer to insist on the transaction being carried out in accordance 
with the contract, in which case I presume it would be necessary 
to recite all the events leading up to the surrender or merging of 
the underlease ? 


A. We agree that the most satisfactory procedure is to make 
an assignment of the underlease and we think your suggestion 
as to the recital is sound. The implication of merger can be 
negatived by evidence of subsequent acts such as the mortgage 
by the testator (Re Fletcher [1917] 1 Ch. 339; Emmet on Title, 
14th ed., vol. 2, pp. 120, 121). 
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BUILDING SOCIETIES 


South Shields Commercial Permanent 
South Shields Nelson Permanent 
South Staffordshire 

Stafford Permanent 

Stafford Railway 


DESIGNATIONS UNDER THE HousE PuRCHASE AND HOousING oer 


Act, 1959 Olies 
The following is a consolidated list of all the building societies Padiham 
which have been designated for the purposes of s. 1 of the House People’s rare 
Purchase and Housing Act, 1959, widening the powers of a Peterborough Provincial Benefit Stoke-on-Trent Permanent 
trustee under s. 1 of the Trustee Act, 1925, to include power to eel ee ee ee aoe eee Se 
invest funds of trusts in his hands by depositing with the societies 
amounts not exceeding £5,000 for any one trust :— 


Portman Summers 
Portsmouth Sunderland Working Men's 
Principality Swindon Permanent 





Abbey National 

Accrington 

Alliance 

Argyle Benefit 

Barnstaple 

Bedfordshire 

Bexhill-on-Sea 

Bingley 

Birmingham Incorporated 
Bishop Auckland Rock 
Borough 

Bournemouth and Christchurch 
Bradford Equitable 

Bradford Permanent 
Bridgwater 

Brighton and South Counties Permanent 
Bristol and West 

Bristol Permanent Economic 
Bromley 

Burnley 

Bury St. Edmunds Permanent Benefit 


Cambridge 

Cardiff 

Chalfont and District Permanent 
Chatham Reliance 

Chelsea 

Cheltenham and Gloucester 
Chesham 

Cheshire 

Cheshunt 

Church of England 

Citizens’ Permanent 

City of London 

Civil Service 

Coalville Permanent 
Colchester Equitable 
Colchester Permanent 
Co-operative Permanent 
Corporation 

Coventry Economic 
Coventry Mutual Permanent 
Coventry Provident Permanent 
Cumberland 


Darlington 

Derbyshire 

Dewsbury and West Riding 
Ealing and Acton 

Earl Shilton 

East Surrey 

Eastbourne Mutual 

Eastern Counties 

Edinburgh 

Edinburgh Mutual and Dunedin 
Eligible and United 

Enfield 

Equity Permanent 

Essex Equitable Permanent 
Finchley 

Fourth Post Office 

Furness and South Cumberland 


Gateshead Permanent 
Goldhawk Mutual Benefit 
Grainger and Percy 


Grays 

Great Grimsby and North Lincolnshire 
Permanent 

Greenwich Industrial 

Guardian 


Halifax 

Hampshire 

Hanley Economic 

Harrow 

Hastings and East Sussex 

Hastings and Thanet 

Haywards Heath and District Permanent 
Benefit 

Hearts of Oak Permanent 

Hemel Hempstead 

Herts and Essex Permanent 

Hexham Permanent 

Hinckley and Country 

Hinckley Permanent 

Holloway and City Terminus 

Holmesdale Benefit 

House and Mill 

Huddersfield 

Industrial and Provident Permanent 

Keighley and Craven 

Lambeth 

Leamington Spa 

Leeds and Holbeck 

Leeds Permanent 

Leek and Moorlands 

Leek United and Midlands 

Leicester Permanent 

Leicester Temperance 

Leicestershire 

Lewes 

Liverpool Investment 

London and Essex 

London Commercial Deposit Permanent 

Loughborough Permanent 

Luton 


Magnet 
Maidenhead 
Mansfield 

Market Harborough 
Marsden 

Melton Mowbray 
Mercantile 
Mid-Sussex Permanent 
Middleton 
Monmouthshire and South Wales 
Mornington Permanent 

New Cross Equitable 

New Swindon Permanent 

Newbury 

Newcastle-upon-Tyne Globe Permanent 
Newcastle-upon-Tyne Permanent 
North Shields Permanent 

North Wilts Equitable 

Northampton and Midlands 
Northampton Town and County 
Northern Counties Permanent 
Northumbria Permanent 

Northwich 


Prope rty Owners 
Provincial 

Prudential Investment 
Ramsbury 

Redditch Benefit 

Rock 

Rowley Regis and District Benefit 
Royal Arcack 

Rugby 

Rugby Provident 
Saffron Walden Benefit 
St. Albans 

St. Helens and Rainford 
Scarborough 


Scottish 

Shetheld 

Shepshed Permanent Benefit 
Shern Hall (Methodist) 


Skipton 

Smethwick 

Somercotes 

South-East Essex Permanent 
South London 


lemperance Permanent 


Tewkesbury and _ District Permanent 
Jenetit 

Tipton and Coseley Permanent 

Funstall 

Tyne Commercial Permanent 

rynemouth 

Tynemouth Victoria Jubilee Permanent 


Vigilant 

Wakefield 

Walsall Mutual 

Waltham Abbey Permanent 
Walthamstow 

Warwick and Warwickshire Permanent 
Wednesbury 

Wessex Permanent 

West Bromwich 

West London Permanent Mutual Bet 
Westbourne Park 

Western Counties 

Wolverhampton and District Permar 
Wolverhampton Freeholders’ Perma 
Woolwich Equitable 


GOVERNMENT HousE PURCHASE SCHEME 


The following is a consolidated list of all the building socicties 
which have joined the Government’s scheme for easier house 


purchase. 


Under the scheme, societies advance up to 95 per 


cent. of the value of pre-1940 houses bought for owner-occupation. 
To qualify a house must be valued at not more than £2,500 


(£3,000 in London) : 


Abbey National 

Jarnstaple 

Bedfordshire 

Bishop Auckland Rock 
Bradford Equitabk 

Bristol and West 

Burnley 

Chalfont and District Permanent 
Co-operative Permanent 
Coventry Economic 
Coventry Mutual Permanent 
Derbyshire 

Fast Surrey 

Eastbourne Mutual 

Eastern Counties 

Gateshead Permanent 
Hampshire 

Hastings and Thanet 
Hinckley and Country 
Holmesdale Benefit 
Industrial and Provident Permanent 
Leamington Spa 

Leek and Moorlands 
Leicestershire 

Lewes 

Mansfield 

Melton Mowbray 


Mercantile 

Middleton 

Monmouthshire and South Wal 
Newcastle-upon-Tyne Globe Permanent 
Northampton and Midland 
Northampton Town and County 
Northern Counties Permanent 
Norwich 

Padiham 

Peterborough Provincial Benefit 
Redditch Benefit 


Rock 

Rowley Regis and District Benefit 
Rugby 

Saffron Walden Benetit 

South Shields Commercial Permanent 


South Staffordshire 

Stafford Railway 

Stevning and Littlehampton 

Stroud 

Tewkesbury -and District Permanent 
Jeneht 

Tipton and Coseley Permanent 

Walsall Mutual 

Warwick and Warwickshire Permanent 

Wolverhampton and District Permanent 

Wolverhampton Freeholders’ Permanent 

Woolwich Equitable 











BOOKS RECEIVED 


The Lawyer’s Companion and Diary, 1960. Edited by 
W. H. RepMan, M.B.E., and Leste C. E. TURNER. pp. iv 
and (with Index) 2155. 1959. London: Stevens & Sons, 
Ltd., and Shaw and Sons, Ltd. Day to a page edition, £1 10s. 
net; week at an opening, £1 5s. net. 


The International Law of the Sea. Fourth Revised Edition. 
By B.C. Joun CoLtomgos, LL.D. (Lond.), of the Middle Temple, 
Barrister-at-Law. pp. xvii and (with Index) 811. 1959. 
London : Longmans, Green & Co., Ltd. £3 net. 

The Junior Branch. Being an episodic account of a short 

period in the life of a young solicitor. By Grorrrey WooLFe. Oyez Practice Notes No. 1: Change of Name. Sixth Edition. 

pp. 226. 1959. London: P. R. Macmillan, Ltd. 12s. 6d. By J. F. Jostine, Solicitor. pp. 33. 1959. London: The 

net. Solicitors’ Law Stationery Society, Ltd. 3s. net. 


Oyez Practice Notes No. 41: Affiliation Law and Practice. 
Supplement to 31st October, 1959. By G. S. WILKINSON, 
Solicitor. pp. 8. 1959. London: The Solicitors’ Law Stationery 
Society, Ltd. Gratis. 


Compensation and the Town and Country Planning Act, 
1959. By F. V. CorFietp, of the Middle Temple, Barrister-at- 
Law. pp. xlviii and (with Index) 451. 1959. London: 
The Solicitors’ Law Stationery Society, Ltd. £3 17s. 6d. net. 
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NOTES AND NEWS 


SMALL CONVEYANCES: INCREASED CHARGES 
UNREGISTERED LAND 

The Solicitors’ Remuneration Order, 1959 (S.I. 1959 No. 2027 
(1..15)), increases the scale of permitted charges in the case of 
certain conveyancing transactions where the consideration does 
not exceed £1,000. The scale of remuneration set out below 
and applying to all business for which instructions are accepted 
on or after Ist January, 1960, relates to the following items of 
work done by a solicitor : vendor’s solicitor for deducing title to 
freehold or leasehold property, and perusing and completing 
conveyance (including preparation of contract or conditions of 
sale, if any); purchaser’s solicitor for investigating title to 
freehold or leasehold property, and preparing and completing 
conveyance (including perusal and completion of contract, if 
any); mortgagor’s solicitor for deducing title to freehold or 
leasehold property, perusing mortgage and completing ; mort- 
gagcee’s solicitor for investigating title to freehold or leasehold 
property, and preparing and completing mortgage. 

The new scale is as follows : 

For the first £1,000 


Consideration Remuneration 

ts. a. 
Under £100 om ie 9 9 0 
£100 or over but not exceeding £1 50 a 10 10 O 
Over £150 but not exceeding £200 pa ac 1111 O 
Over £200 but not exceeding £300 .. ve 12 12 0 
Over £300 but not exceeding £350 .. Si 1215 0 
Over £350 but not exceeding £400 .. 13 10 O 
Over £400 but not exceeding £450 .. os 145 0 
Over £450 but not exceeding £500 .. Pie 56 0 0 
Over £500 but not exceeding £550 .. ~ 1515 0 
Over £550 but not exceeding 600 .. ne 16 10 O 
Over £600 but not exceeding £650 .. _ iy Ss * 
Over £650 but not exceeding £700 ee ca 18 0 0 
Over £700 but not exceeding £750 oie a 18 15 0 
Over £750 but not exceeding £800 ris x" 19 10 0 
Over £800 but not exceeding £850 .. 5: a Ss @ 
Over £850 but not exceeding £900 .. ie 21 0 O 
Over £900 but not exceeding £950 .. ce zi is @ 
Over £950 but not exceeding fi, 000 . 22 10 O 


REGISTERED LAND 


The Solicitors’ Remuneration (Registered Land) Order, 1959 
(S.1. 1959 No. 2028 (L.16)), increases the scale of permitted 
charges for transfers on sale, charges, sub-charges, mortgages, 
sub-mortgages and transfers thereof in respect of registered land 
transactions for not more than £1,000. The Order applies to 
all business for which instructions are accepted on or after 
Ist January, 1960. The new scale is as follows : 

Scale of 


Value of Land or Amount of Charge Remuneration 


eee soe 

(1) Under £100... ne SiS 6 
£100 or over but not exceeding £150 5 6 6 6 
Over £150 but not exceeding £ 200 .. ae 7 7 O 
Over £200 but not exceeding £300... a 8 8 O 
Over £300 but not exceeding £350 oe - 8 10 0 
Over £350 but not exceeding £400 .. 3 9 0 0 
Over £400 but not exceeding £450 .. 3 910 0 
Over £450 but not exceeding £500 .. = 10 0 O 
Over £500 but not exceeding £550 .. s 10 10 O 
Over £550 but not exceeding £600 .. ne 11 0 0 
Over £600 but not exceeding £650 .. os 1110 0 
Over £650 but not exceeding £700 .. ee 12 0 0 
Over £700 but not exceeding £750 .. 7° IZ: 10: 0 
Over {750 but not exceeding £800 .. ¥- is 0 0 
Over £800 but not exceeding £850 .. a i3 10 0 
Over £850 but not exceeding £900 .. es 14 0 O 
Over £900 but not exceeding £950 .. a 1410 O 
Over £950 but not exceeding £1,000 oi 6 0.0 


.. £1 per £100 
. 10s. per £100 
. 7s. 6d. per £100 
. 5s. per £100 
. 4s. per £100 


For the second and third £1,000 

For the fourth £1,000 

For each subsequent £1,000 up to fl 3 000 . 
For each subsequent £1,000 up to £17,000 . 
For the remainder without limit 


(2) Above £1,000, fractions of £100 under £50 are to be reckoned 
as £50 and fractions of £100 above £50 are to be reckoned as 
£100. 


SOLICITORS BENEVOLENT ASSOCIATION 


The annual general meeting of the Solicitors Benevolent 
Association was held on 25th November, 1959, at 60 Carey Street, 
London, W.C.2. The chairman, Mr. B. C. Bischoff, T.D., M.A., 
presided, and in presenting the annual report and accounts he 
referred to the relief granted during the year to 276 beneficiaries, 
which had amounted to a total of £28,814 7s. 11d. from all funds. 
Of the 276 beneficiaries thirty-two had applied for relief for the 
first time, and several were widows whose husbands had died 
at an early age leaving them unprovided for and with young 
families to maintain and educate. Without taking into account 
legacies received by the Association, the income for the year 
ended 30th June, 1959, had been overspent by £1,376 8s. 5d. 
During the year 463 solicitors were elected to membership of the 
Association, bringing the total to 8,402. This was a welcome 
increase but still left a very large number of practising solicitors 
who were not supporting their own professional charity. Thanks 
were rendered to The Law Society for its continued help and 
interest in the Association and for its generous donation, and to 
the other many benefactors including the following provincial 
law societies which had made donations during the year: 
Bedfordshire ; Berks, Bucks and Oxon ; Birmingham ; Blackpool 
and Fylde District ; Bromley and District ; Bury and District ; 
Cardiff and District; Chester and North Wales; Cornwall; 
Devon and Exeter; Gloucester and Wiltshire ; Gravesend and 
District ; Grimsby and Cleethorpes ; Hampshire ; Hertfordshire ; 
Isle of Thanet ; Isle of Wight ; Kent; Mid-Essex ; Mid-Surrey ; 
Monmouthshire ; Northamptonshire ; Rochester, Chatham and 
Gillingham ; Somerset ; Southend-on-Sea and District ; South- 
East Surrey; Suffolk and North Essex; Tunbridge Wells, 
Tonbridge and District; Warrington; West Surrey; and 
Worthing. The board of directors were re-appointed and were 
thanked for their services during the past year. The hon. 
auditors, Sir Dingwall Bateson, C.B.E., M.C., and Sir Thomas 
Overy, and the auditors, Messrs. Edward Moore & Sons, were 
re-appointed for the ensuing year. 
board of directors which followed Mr. C. A. Surtees, B.A., of 
London, was elected chairman, and Mr. J. W. Kennard, of 
Ashford, Kent, vice-chairman for the ensuing year. Twenty-two 
applications for relief were considered and grants totalling 
£2,187 16s. 10d. were made, £192 10s. 2d. of which was in respect 
of ‘‘ special’ grants for convalescence, clothing, etc. 


PRACTICE DIRECTION 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
CHILDREN: JUDGE Nort SATISFIED AS TO ARRANGEMENTS 


The president has directed that if, on pronouncing a decree nisi 
in a divorce suit, the judge is not satisfied with the arrangements 
for the children and does not reserve the matter to himself by 
adjourning the case into chambers or otherwise, the party in 
whose favour the decree nisi is pronounced should issue a judge’s 
summons, as if for a dispute about custody. 

B. Lone, 
Senior Registrar. 
30th November, 1959. 
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